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PLAINTIFFS’ RESPONSE TO DEFENDANTS’ 

FIRST REPORT ON IMPLEMENTATION


As required by the Court’s February 22, 2007 Remedial Order, the defendants’ filed their First Report on Implementation (“the Report”) on June 27, 2007.  The parties had an opportunity to discuss the Report at a meeting on July 10, 2007.  Based upon that discussion, and various clarifications proffered by the defendants, the plaintiffs are filing this Response to inform the Court of their view on the defendants’ activities with regard to Project One.  The Court has scheduled a conference on July 19, 2007 to review the Report.

I.
The Urgency of a Final Judgment 

The Report is intended to describe the defendants’ activities in implementing a portion of the remedy in this case.  To date, however, the Court has not issued a final judgment, nor approved either the plaintiffs’ or defendants’ Proposed Final Judgments.  Nevertheless, the defendants’ Report assumes, at least for the moment, approval of the defendants’ proposal, and tracks the paragraph numbers and requirements of their version of the remedy.  Although the differences between the parties’ respective proposed judgments are not significant as to Project One, there are substantial, if not critical, differences with respect to the other projects and for the defendants’ obligations thereunder.
  The defendants’ questionable assumption in preparing this Report highlights the importance of the Court resolving this core dispute at the earliest possible date. 
II.
General Comments on the Defendants’ Implementation Efforts

It is apparent from the description of actions in the Report, and the supplementation as to deadlines and other activities discussed at the recent meeting of the parties, that the defendants are making a serious and significant effort to comply with their proposed remedial plan, as modified by the four conditions set forth in the Court’s  February 22, 2007 Order. The appointment of Emily Sherwood as the Compliance Coordinator under the plan and the Assistant Secretary for Children’s Behavioral Health Services at the Executive Office of Health and Human Services, reflects a substantial commitment to creating a system of home-based services for Medicaid-eligible children with serious emotional disturbance.  Ms. Sherwood is a highly competent professional who has brought a fresh and collaborative approach to remedial activities. She already has had a major, positive impact on the defendants’ implementation effort, and is directly responsible for accomplishing many of the tasks in the Report. 


Overall, the Report reflects a number of new documents, notices, and regulatory revisions that will begin to provide a context for improving the defendants’ screening and informing obligations under EPSDT.  While the plaintiffs are concerned about the generality of many of these initial documents, they believe the Report reflects a good faith effort to begin the implementation process and to create the foundation for improving children’s mental health services in Massachusetts.  More detailed comments on specific portions of the Report are set forth below.

III.
Relationship Between the Parties


After the termination of negotiation meetings in August 2006, there has been virtually no communication between the parties until last month, with the exception of the process for selecting the Court Monitor.  Neither the plaintiffs nor the Court were informed of the December 2006 response from CMS to the defendants’ request for preliminary approval of the proposed covered services.
  The plaintiffs were not apprised of any activities, plans, meetings, or efforts to address any of the deficiencies cited by the Court in its January 26, 2006 Order, to begin implementation of any of the remedial actions set forth in the defendants’ August 29, 2007 Proposed Remedial Plan, or to undertake any of the activities contained in their Remedial Plan that was approved with critical conditions by the Court on February 22, 2007.  Despite the plaintiffs’ repeated requests for meetings to discuss these issues and initial implementation tasks, the defendants were not willing to engage in a face-to-face discussion until June 1, 2007.   Moreover, they were not willing to share any specific documents required by the endorsed plan until June 18, 2007.  By that time, many of the actions, documents, and notices described in the Report had progressed to the point where comments and revisions were not productive or even possible.


The introduction of the Court Monitor into the implementation process has significantly altered this pattern and substantially improved communications, collaboration, and relationships between the parties.  The defendants have agreed to informal protocols for sharing information and drafts of documents; the plaintiffs have agreed to tight timetables for reviewing and commenting upon various products, so as not to delay or complicate the implementation process.  The parties have agreed to meet at least monthly, which should further improve communication and collaboration. The plaintiffs are hopeful that the initial obstacles and communication barriers to implementing the Court’s orders have been overcome.  
IV.
Informing


1.
Paragraph 2:  The defendants ignore their obligations under ¶ 2 of their Proposed Judgment, calling their commitment to improve methods for informing families, children, providers, and the public “introductory.”  The plaintiffs disagree, and understood this commitment to be both meaningful and substantive, even if general.


2.
Paragraph 3: The EPSDT revised notices noted in the Report were issued without the opportunity for plaintiff review.  The plaintiffs did draft their own model notice which was not adopted, in any form, by the defendants.  The revised notices simply acknowledge the availability of behavioral health screening, but do not mention anything about “the enhanced availability of screening services” or anything about any form of home-based services.  The notices provide only brief reference to the regulation for accessing uncovered services and no information on how to use this process.  There is no date for when revised notices that contain information about enhanced screening, assessment, and services will be completed and distributed to members.


3.
 Paragraph 4:  Although the Report offers no date when training of Customer Services Representatives will begin, when all representatives will be trained, and when handbooks that actually describe screening, assessment, and services will be available, the defendants have clarified that all of these tasks will be completed no later than December 31, 2007.


4.
Paragraph 5:  The revised PCC and MBHP handbooks that will be issued in September do not include any information on enhanced screening, assessment or services.   The plaintiffs’ comments concerning access to available services, as well as the process to access services that are not covered by a specific health plan, were rejected in most respects.  
V.
Screening


1.
Paragraph 6:  The proposed new regulations and Appendix W, which have not been shared with the plaintiffs, will not address the new services for all SED or even the small subset of SED that the defendants intend to cover.  There is no date for when the further revised regulations that contain this information will be completed, but given the time needed for regulatory amendments, it is unlikely that this will occur before mid to late 2008.


2.
Paragraph 8:  The Report confirms that under the defendants’ Plan all screening must take place in a doctor’s office, and that the identification of children with mental health needs by other health care professionals, such as school nurses or hospital clinicians, is not considered to be an inter-periodic screen, is not reported as a screen, and does not require referral for a mental health assessment.        


3.
Paragraph 11: The same concern noted for paragraph 8 applies with equal force to the obligations in paragraph 11.

VI.
Access to Home-Based Services and Information About System Reforms

Many of the plaintiffs’ concerns with the absence of information, or the lack of detail in the notice and other informing materials that are being developed, relate to two fundamental issues:  (1) how children and families can access medically-necessary home-based services during the interim before all remedial services and systems are in place; and (2)  what children and families should be told now about the new screening, assessment and services improvements ordered by the Court.   


While the plaintiffs are well aware that system reform takes time, and that  full implementation of the new home-based service system will not be completed until June 2009, it is obvious that certain new procedures and some services will begin to become available during this interim period.  Given the children’s urgent need for home-based treatment, it is critical that families have access to the new processes and limited home-based services as they become available.  It is similarly essential that they receive adequate and timely information about what is coming, when it will be coming, and how they can access these processes and services when they do arrive.  


The timing of the information, education, and outreach initiatives described in the defendants’ remedial plan, and partially referenced in the Report, is the subject of intense discussion between the parties.  Similarly, the strategies for providing medically necessary mental health services promptly, as required by the EPSDT provisions of the Medicaid Act during the interim development period, is being discussed in depth by the parties at their next meeting.  The plaintiffs expect to report on these discussions, and hopefully on a resolution of these issues, at the next status conference.   
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July 13, 2007
�  Most notably, despite the Court’s four conditions in its February 22, 2007 Order, the Report refers to the subset of SED children who will receive remedial services (“children with SED and ICC” [intensive care coordination], thereby confirming that only a small portion of SED children will actually be provided with the core services required by its Order.


�  The plaintiffs’ comments are organized to comport with the activities described in the Report and reference, without endorsing, the respective paragraph of the defendants’ Proposed Final Judgment.





� The defendants’ October 6, 2006 letter to CMS was the subject of a motion to strike by the plaintiffs (Doc. #344) and a brief order of the Court, dated November 14, 2006. 
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