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PLAINTIFFS’ FOURTH STATUS REPORT

To facilitate the status conference scheduled for March 6, 2008, the plaintiffs submit their Fourth Status Report.  The Report briefly summarizes the most important pending issues in the implementation of the Court’s Judgment and Remedial Plan.  Now that a revised system for screening children is operational, and the initial efforts to inform families, providers, and pediatricians about that system has been completed, the parties have shifted their focus to the processes for determining eligibility, conducting the preliminary assessment, and designing services.
  They key pending issues at this time are:


1.
Eligibility Determination 


The defendants have developed a form and brief process for clinicians to determine if a child has SED.  It is through this process that clinicians will decide if the child meets the federal definitions of SED and, therefore, is eligible for remedial services.  


The plaintiffs had serious reservations about the initial draft of this process, and recently have submitted comments on an improved version of the SED determination process.  A further revision of the SED form should be completed shortly, which hopefully will incorporate the plaintiffs’ suggestions.  


Since this is a critical benefit eligibility process, the plaintiffs believe that there must be a method to challenge an unfavorable determination that comports with due process.  The defendants have steadfastly rejected any appeal procedure, claiming it is simply a diagnostic decision not subject to challenge.  Efforts to resolve this disagreement have proven unsuccessful.  Therefore, the plaintiffs will invoke the formal dispute resolution process with the Court Monitor, before seeking judicial intervention of this disagreement. 

2.
Preliminary Evaluation Process


In December 2007, the defendants shared with the plaintiffs and Court Monitor an initial draft of the CANS instrument that will be used to conduct the preliminary mental health evaluation.  The plaintiffs raised a number of concerns, resulting in a revised draft in late February.  The plaintiffs submitted additional comments on March 3, 2008.  Because most of the initial concerns were not addressed, and others have been identified by coalitions of mental health and child welfare providers, further discussion of the CANS instrument will be necessary.


3.
Covered Services: Medical Necessity Criteria


By late March, the defendants expect to complete a draft of the medical necessity criteria for each of the remedial services ordered by the Court.  This will be a critical document, particularly if it seeks to restrict access to intensive care coordination for children determined to have SED.  The parties expect to discuss these criteria in April.  


4.
Covered Services: Crisis Services 


The defendants have decided to reconfigure their current system for providing crisis services.  A design meeting with the Monitor and her consultant is not scheduled for March 13, 2008.  Since many, if not most, of these services are provided in or by hospitals, it is essential that they be moved to the community, expanded to include a mobile crisis capacity, and integrated into the new Community Service Agencies and care coordination program.


5.
Covered Services: State Plan Amendment 



The defendants delayed submitting the State Plan Amendment (SPA) for remedial services until they had an opportunity to discuss the outline of their proposal with CMS.  A somewhat revised SPA should be submitted to CMS this week.


6.
Covered Services: Interim Services


In an effort to address the plaintiffs’ request for interim services, the defendants have agreed to advance the start date for one of the new remedial services (in-home therapy) by several months, so that it would be available on January 1, 2009.  While the plaintiffs appreciate this offer, and support early implementation of any or all remedial services, this does not address the critical issue of what children need now.  Since the plaintiffs have waited patiently for eight months while the defendants developed a response to this problem, further delay does not seem warranted.  The plaintiffs have stated their intention to submit a formal dispute to the Court Monitor on this issue, if a final effort this week to resolve this matter is unsuccessful. 


7.
Service Delivery System


The parties have not yet begun to discuss the many challenges of developing a new service delivery system.  The defendants have issued a Request for Information (RFI) to the general public to solicit ideas on the key issues in this new system.  Responses are due by the end of March.  The plaintiffs, like other interested parties, will prepare a formal response, but also will engage in ongoing discussions with the defendants and Court Monitor on this critical component of the Remedial Plan.


8.
Expansion Populations


The defendants have not provided any information on the actions that they plan to take to provide remedial services to children who are in Medicaid expansion populations.  

The plaintiffs look forward to discussing these issues with the Court at the March 6, 2008 status conference.







RESPECTFULLY SUBMITTED







BY THEIR ATTORNEYS,







/s/ Steven J. Schwartz






Steven J. Schwartz







Cathy E. Costanzo







Center for Public Representation







22 Green Street







Northampton, MA 01060







(413) 586-6024







BBO#448440







BBO#553813







James C. Burling







James W. Prendergast







John Rhee







Wilmer Cutler Pickering Hale and Dorr, LLP







60 State Street







Boston, MA 02109







(617) 526-6000







BBO#065960







BBO#553073







BBO#650139







Frank Laski







Mental Health Legal Advisors Committee







294 Washington Street







Boston, MA 01208







(617) 338-2345







BBO#287560

CERTIFICATE OF SERVICE
I hereby certify that a copy of the foregoing document was filed electronically.  Notice of this filing will be sent by e-mail to all parties by operation of the court's electronic filing system or by mail to anyone unable to accept electronic filing as indicated on the Notice of Electronic filing.  Parties may access this filing through the court's CM/ECF System.

Date: March 3, 2008





/s/ Steven J. Schwartz
�  To provide ongoing information ont the implementation of the Judgment to families, providers, professionals, advocates, state officials and academics, the Center for Public Representation has created a new website, � HYPERLINK "http://www.RosieD.org" ��www.RosieD.org�.
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