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PLAINTIFFS’ FOURTEENTH STATUS REPORT
I.
Introduction


On June 1, 2010, the defendants filed their next Report on Implementation, (Doc. # 491, hereafter Defs' Report), describing their view of the status of each requirement of the Judgment.  The new children's mental health system – minus crisis stabilization – is now fully operational.  For children and families, this should greatly expand access to home-based services, allowing the parties to focus on analyzing the impact of these services, identifying remaining obstacles to implementation, and refining the system based upon evaluation and other data.  


The Plaintiffs’ Fourteenth Status Report highlights the key implementation activities, obstacles, and outstanding obligations under the Judgment and provides the plaintiffs' response to the defendants' Response to the Proposed Order on Waiting Lists (Doc. # 494) and their Report on Status of Crisis Stabilization (Doc. # 495).
  
II.
Implementation Activities 


A.
Informing and Education 

MassHealth and its MCEs have generated considerable written materials for families, providers, state agency staff, public officials, and concerned citizens that explain the screening, assessment, and service provisions of the new children's mental health system (CBHI).  Defs' Report at 2-10.  However, written materials – including translated written materials – are not the most effective means to help families, particularly for families with limited education or English language proficiency, understand this new system and access the new services.  Family spokespersons, family organized meetings, and public service announcements are critical components to an effective informing strategy.  There is no indication that any of these approaches have been or will be employed despite a requirement in CMS' EPSDT Manual to use a range of approaches to ensure "effective informing activities."  

Although the defendants have done considerable outreach to school personnel through regional educational forums, see Defs' Report at 13-14, providers continually report difficultly engaging school personnel, particularly because of their lack of knowledge around the remedial services and the new children's mental health system.  CSA providers report that it has become their responsibility to educate community stakeholders, especially local school districts.  The defendants need to expand trainings for community agencies, school districts, and local state agency office staff.  In addition, the defendants need to distribute annual updates of the member brochure, with the most recent provider information, as well as quarterly reminders regarding the educational materials that are available for providers and parents regarding remedial services.


B.
Screening and Identification  


There is little question that screening for behavior health issues has increased as a result of the Court's Judgment and the defendants' implementation of their screening obligations.  Similarly, there is little doubt that the additional screening has resulted in an increase in the number of children with identified behavioral health needs.  However, it is less clear whether the additional screenings and identifications have resulted in more or more effective treatment of identified mental health needs.  Despite requirements of MassHealth's own regulations, the defendants do not collect information from anyone about the impact of a positive behavioral health screen, including: (1) whether the child is referred for and provided a mental health assessment, as mandated by EPSDT; or (2) whether the child is referred for and receives mental health services.  

Children can access Medicaid-funded behavioral health services even if they do not have a screening by a primary care clinician.  Judgment, ¶ 11.  However, health care providers such as community health centers and hospitals, child care and early intervention providers, and other community organizations such as Head Start have not been trained or provided the necessary information to identify and refer children for mental health assessments and home-based services, as required by ¶¶ 12, 16 of the Judgment.  Most, if not all information about identification has been targeted to MassHealth medical providers and state agency staff.  See Defs' Report at 4-8.  Recently, significant education and outreach efforts have focused on school personnel.  See Defs' Report at 13-14.  However, there is no plan of which the plaintiffs are aware to integrate these other health care entities into the new children's mental health system, and to track their identification of children with behavioral health needs.


C.
Assessments 

Although the CANS Project was completed in April 2009 and data retrieval systems were modified in February 2010, the Defendants' Report contains no information about the findings of CANS assessments, and particularly about the number and percentage of children determined to have SED.  See Defs' Report at 20.  Despite the defendants claim that all assessment-related activities have been completed, see Defs' Report at 20, 27, the Report offers no child-related information about the implementation of the CANS assessment process, and, most importantly, no information about the findings of this process and the provision of services to children who need them.  Thus, the Court and the Court Monitor cannot determine if the fundamental purpose for mandating a standardized assessment process – to ensure accurate and consistent judgments by a wide range of mental health clinicians throughout the Commonwealth concerning the needs of children for home-based services – has been achieved. 

D.
Service Implementation  


1.
Performance Standards
The CSA Operational Manual is being revised,
 and similar manuals are being developed for each of the other remedial services.  See Defs' Report at 42   These manuals presumably will contain the service delivery standards, training requirements, utilization management standards, performance measures, and reporting requirements for each service, as mandated by the Judgment, ¶ 38(c)(vi), (vii), (viii), (ix), and (xii).



2.
Provider Networks and Rates 

Provider networks have been developed for each service.  Defs' Report at 30.  Despite the number of providers approved for each service, it is clear that limitations imposed upon these networks by MassHealth and its Managed Care Entities have to be modified, and the networks expanded, to reduce waiting lists and ensure timely access.   

The Monitor's survey of ICC and In-Home Therapy providers revealed significant concerns about the restrictions of the MCE's authorization procedures and the inadequacy of payment rates for these services.  The lack of reimbursement for care coordinator and family partner collaboration, supervision, and travel place the entire system at risk, creating the real possibility that CSAs and other providers will not continue to participate in the new children's mental health system.  More importantly, these limitations directly impact access and are a significant contributing factor to the expanding problem of waiting lists.  

The Monitor should make specific recommendations to address the issues identified in her report.  


3.
Utilization 
The Defendants' Report contains no child-related information about the implementation of the new remedial services.  Although data recently has been shared with the Monitor and the plaintiffs about the initial utilization of ICC, In-Home Therapy, In-Home Behavior Therapy, and Mentoring Services, the defendants did not include it in their  Report.  Thus, the Court and other stakeholders have little sense of how many children are actually receiving each of the new services, and more importantly, whether these services are actually benefiting children.  See Section III(A), infra. 


4.
Service expenditures 

In support of their proposed remedy, the defendants estimated that the cost of implementing the new remedial services was over $459,000,000.  The Court cited this figure as one important reason that it adopted the defendants' plan, in significant part.  Rosie D. v. Romney, 474 F. Supp. 2d 238, 239 (D. Mass. 2007).   Two years later, in support of the Motion to Modify the Judgment, the defendants reduced this projection, but still estimated that the new services would cost approximately $80 million in FY2010 (ending June 30, 2010), $200 million in FY 2011, and $260 million in FY 2012.  Surprisingly, the Governor only requested $106,700,000 for the Rosie D. line item for FY 2011, which is about half of the amount that the defendants projected for this year.  The huge discrepancy between what the defendants initially told the Court and what they sought in funding for next year is deeply troubling and hard to explain.  However, this vastly reduced level of funding may well explain why children are waiting months for services, why providers are complaining about significant fiscal losses, and why the number of children who are receiving ICC services is less than one-quarter of the number of children with severe SED.


E.
Interagency Protocols and Dispute Resolution Procedures 

A dispute resolution procedure and interagency protocols have been completed for DCF, DMH, DYS, DPH, and DDS.  There is no plan for similar protocols from the Office of Probation or other child-serving agencies outside of EOHHS, and particularly for schools.   

The dispute resolution process agreed to by the parties incorporated an administrative appeal process that EOHHS is developing.  Draft regulations for this process are blatantly inadequate and in violation of the agreements reached by the parties in adopting the dispute resolution process.  The plaintiffs have submitted comments on the regulations but no final rules have been promulgated.

F.
Training
MassHealth engaged several qualified consultants to offer several rounds of training, most of which occurred this spring – approximately six months after the new services were initiated.  The training initiative was important, and generally well received.  However, it appears that this training effort, at least to the extent funded by the defendants, may end on June 30, 2010.  



The defendants must develop a “train the trainer model” that is financially sustainable over the long term.  This model could include quarterly trainings for provider and MCE staff responsible for remedial services, online access to training content in the form of webinars, and manuals outlining Massachusetts' approach to high-fidelity wrap-around.  Trainings should be targeted to specific audiences and utilize a tiered approach (Phase I, Phase II, Phase III), as provider staff become more familiar with the performance standards of new services.
III.
Outstanding Implementation Issues


In addition to the pending three disputes, the primary emerging implementation compliance issue is the defendants' data collection and evaluation process.  In addition, the Commonwealth's solution to including children in expansion populations is problematic and ineffective.  

A. 
Data Collection and Evaluation 

The defendants claim that they have met their obligations under ¶¶ 39-44 of the Judgment concerning data collection, evaluation, and monitoring.  See Defs' Report at 47-52.  The Judgment recognizes that MassHealth's Medicaid Management Information System (MMIS), which can generate useful information on the amount of money paid for services (claims data) is "not a good source for much of the data required to evaluate implementation…."  Judgment, ¶ 41.  Similarly, the Judgment notes that information about the amount of services used (utilization data) depends entirely on the capacity of the information systems of the Managed Care Entities.  Judgment, ¶ 42.  It also acknowledges that MassHealth's and the MCE's clinical staff collect provider performance data which "is appropriate in very limited circumstances and is time-intensive and costly."  Judgment, ¶ 43. As a result, the Judgment requires that "EOHHS will need to develop a new information technology application."  Judgment, ¶ 44.   This plainly has not occurred.  Instead, the defendants have now unilaterally determined that those items (MMIS claims data, MCE encounter data and CANS data) which the Judgment found limited or inadequate to monitor and evaluate the new children's mental health service system will "provide sufficient data collection and management capacity to meet the requirements of the Judgment."  Defs' Report at 48.  Since the defendants cannot ignore the clear words of the Judgment, and since the data that has been generated to date is woefully limited, as described below, these provisions of the Judgment present the next series of implementation tasks.  


1.
Claims and Utilization Data 


Based on MassHealth's MMIS system, the defendants now regularly report screening data that is consistent with ¶ 46(a) of the Judgment.  See Defs' Report at 16.  

Although the defendants state that CANS data is now available, see Defs' Report at 45, no assessment information is provided in the Report.  Nor has any CANS data been shared with the Court Monitor or the plaintiffs, other than the gross number of assessments completed in the past two years.  Nor is there any information about the "number of clinical assessments that meet SED clinical criteria and indicate that the Member could benefit from intensive care coordination services."  Judgment, ¶ 46 (b)(ii).  Finally, no information is available about the number of "intensive home-based assessments performed."  Judgment ¶ 46(c)(i). 

Using a combination of MMIS claims and MCE utilization data, the defendants have begun to generate monthly and quarterly reports on certain services and issues.   Although the Defendants' Report does not include any of this available information, they did provide a few key facts to the Monitor and plaintiffs, including: (1) how many children receive each of the new services; and (2) the average amount of services received.  


Number of Children: For the first seven month period of service provision (July 1, 2009 – January 31, 2010), the total number of children who received each service
 was:

ICC



4,135


Family Support 

3,206


In-Home Therapy

4,029


In-Home Behavior

     64


Therapeutic Mentoring 
1,176


Mobile Crisis Intervention
5,504 


Level of services:  For the same time period the approximate average number of service hours per month for each service was:


ICC



  7.4


Family Support 

  5.8


In-Home Therapy


17.0

In-Home Behavior

10.4


Therapeutic Mentoring 
  9.0

Mobile Crisis Intervention
  5.9 



2.
Missing Information

While the information currently being generated is useful, it does not even portend to describe the "type, duration, frequency, and intensity of home-based services" that are actually provided to each child – or even for children generally – and how those services compare to what is set forth in the individualized care plan.  Judgment, ¶ 46(d)(i).  Nor is there any information whatsoever on the "provider and system-level utilization and cost trends of intensive home-based services."  Judgment, ¶ 46(d)(ii).  


3.
Outcome Data 

The Judgment requires that the defendants collect and share outcome data.  Judgment, ¶ 46(e).  To date, none has been provided, although some system level information is projected for September 2010.  See Defs' Report at 53.  Member-level outcome measures – perhaps the most important information that the defendants are required to collect and disseminate under the Judgment – has not been provided.


4.
Case Reviews


Given the limitations of the defendants' data collection efforts, the Monitor will play a particularly important role in the collection and analysis of many important data items, and the evaluation of each component of the remedy.   The Monitor, with assistance from her consultants and input from the parties, has developed an evaluation plan that utilizes an individualized child review process to assess various elements of the defendants' implementation of the Judgment and their adherence to wraparound principles and procedures.  In addition, she also will analyze data on other required activities, such as screening, assessment, SED determination, service planning, service delivery, service referrals, service utilization, and client outcomes.  


The Monitor's evaluation approach is consistent with that employed in many system reform lawsuits.  Her adoption of a child review is uniquely important in assessing compliance with the purpose and provisions of the Judgment.  It is also well documented in other EPSDT and disability rights cases, including several cases cited by the Court in its initial liability decision.


A core element of the Monitor's evaluation strategy is the child review, now called the Community Service Review (CSR).  The parties, as well as other key stakeholders, participated in lengthy planning meetings to develop the protocol and process for the CSR.  With all parties' support, a pilot was completed in April, and a schedule developed for the first annual CSR in the fall.  The defendants have frequently cited this process as a key aspect of the larger data collection and evaluation effort, and pointed to the Monitor's CSR process as one reason they can rely upon mostly quantitative data.  


Recently, however, the defendants have questioned whether the CSR should go forward.  Given the care that the Monitor has taken to design a professionally-appropriate and reliable protocol, given the parties' strong support for this approach for more than a year, given the widespread use of an individual class member review in similar cases, and given the proven effectiveness of a class member review in assessing the implementation of new services, the Monitor should proceed, on schedule, with her review.  

B.
Expansion Populations 

The parties still have not had an opportunity to further discuss the process for transferring children in expansion populations to CommonHealth.  However, based upon further factual and legal research, the plaintiffs now believe there is strong support for implementing a system that automatically transfers to CommonHealth all children in expansion populations who are determined to have serious emotional disturbance (SED), subject to verification procedures or the submission of additional documentation in specific cases.  Moreover, it appears from the Monitor's Report that CSA staff are confused, families are overwhelmed, and children in expansion populations who are eligible for CommonHealth simply are not being enrolled in this eligibility category.  There is no evidence that focused information is being provided to families of children who are enrolled in any of the other MassHealth categories or expansion populations about their eligibility for services if they transfer to CommonHealth, the critical importance of transferring to CommonHealth, and how to accomplish this transfer.

IV.
The Defendants' Response on Waiting Lists and Crisis Stabilization 

A.
Proposed Order on Waiting Lists 

On June 1, 2010, the plaintiffs' submitted a Proposed Order on Waiting Lists (Doc. # 492).  The Court directed the defendants to respond to the proposed order by June 18, 2010, with any modifications to the language or order that they deemed appropriate.  The defendants have not done so.  Instead, they simply repeat their oft-stated claim that all is well, that their data collection and monitoring system is adequate, and that judicial action is unnecessary.  See Response to Proposed Order at 1 (Doc. # 495).
  
For families and children, nothing could be farther from the truth.  Advocates working with the Center for Public Representation who sit on the System of Care Committees of several CSAs report frank discussions amongst SOC members that acknowledge waiting lists of at least three months for ICC services and even more for Intensive Home-Based Therapy Services.  By any measure of promptness, the defendants are not providing key remedial services when and as needed.  Nor are they providing interim services as required by the ICC program specifications.  In fact, there is now a pervasive pattern of noncompliance with the time lines and many of the service requirements of the ICC program specifications that are directly harming children and families.  


For the defendants to claim that no judicial action is needed and that "business as usual" is appropriate belies their duties under the Judgment, under the EPSDT provisions of the Medicaid Act, and under their own program guidelines for ICC and IHT providers.   The data that the plaintiffs' proposed order requires them to collect and report is information required by their own program specifications for ICC that defines the standards for timely access to services.  

The defendants' argument that collecting more data rather than less is confusing and could "skew or corrupt the data sets they are compiling", see Response at 3, makes little sense and is inconsistent with their admission that they already are collecting some of this referral data.  Id. n. 1.   The additional items included in the Proposed Order on Waiting Lists is information that directly tracks compliance with the defendants' own ICC program standards, focuses on persons who may benefit from the service, and, perhaps most importantly, targets the areas and issues that most directly contribute to the lengthy waiting lists.  


Similarly, their argument that they are already make adequate efforts to reduce these waiting lists, see Response at 4, is contradicted by the facts.  It is undeniable that providers have been maintaining lengthy waiting lists at least for the past six months, that little has been done to substantially alter this reality, and that families and children are being harmed by having to wait for months just to receive a comprehensive assessment for ICC services.  Therefore, it is imperative that the Court take some action.  The approach incorporated in the Proposed Order adopts a term that has a clear legal meaning – "best efforts" – while simultaneously leaving the defendants considerable discretion as to the means for fulfilling their obligation.  This approach is neither vague nor "subjective," but rather informed by the range of appropriate and effective methods available to address the defendants' failure to provide services promptly.  Rather than the Court proscribing detailed remedial actions, this approach is appropriately deferential to the defendants' executive authority, leaving it to them to decide "what steps the defendants must take" to reduce waiting lists.   See Defs' Respone at 4.  


Finally, the defendants' contention that more reporting to the Court or review by the Monitor is unnecessary, see Response at 4, belies the urgency of this issue for children and the existing violation of the Court's Judgment by the defendants.   

Therefore, the Court should enter the plaintiffs' Proposed Order on Waiting Lists.

B.
Crisis Stabilization Services 

The defendants now acknowledge that there is little likelihood that their State Plan Amendment (SPA) on Crisis Stabilization Services will ever be approved by CMS, since it directly incorporates room and board costs in the rate.  See Defs' Status Report on Crisis Stabilization Implementation (Doc. # 495) at 1.  As a result, they now agree to incorporate this service into the larger Section 1115 Demonstration Waiver when it is renewed on July 1, 2011.   This is clearly a positive development and an appropriate decision that should avoid the need for judicial intervention on this subject.  However, the timing of the incorporation is troubling, since it is a full year from now, forcing children to wait more than eighteen months from the date this service was ordered to be operational.  The defendants' Report provides no explanation for this delay nor any reason why the MassHealth cannot submit an amendment to the current waiver – a common administrative occurrence – in order to allow children to receive this service promptly.  


Perhaps most importantly, it is unclear whether the modification to the 1115 waiver will include all features of Crisis Stabilization Services, as described in the Judgment and the State Plan Amendment, and whether CMS will approve the revised waiver with Crisis Stabilization.  The Court should determine whether an amendment can be submitted promptly, whether the modification to the waiver is adequate, and whether and when CMS will approve the revised waiver.
V.
Conclusion

The plaintiffs look forward to discussing these issues with the Court at the status conference currently scheduled for July 20, 2010.






RESPECTFULLY SUBMITTED







BY THEIR ATTORNEYS,







/s/ Steven J. Schwartz







Steven J. Schwartz






Cathy E.Costanzo






Kathryn Rucker 






Center for Public Representation







22 Green Street







Northampton, MA 01060







(413) 586-6024







BBO#448440






BBO#553813






BBO#644697






James C. Burling







James W. Prendergast







Wilmer Cutler Pickering Hale and Dorr, LLP







60 State Street







Boston, MA 02109







(617) 526-6000







BBO#065960







BBO#553073







Frank Laski







Mental Health Legal Advisors Committee







294 Washington Street







Boston, MA 01208







(617) 338-2345







BBO#287560

CERTIFICATE OF SERVICE
I hereby certify that a copy of the foregoing document was filed electronically and served by mail on anyone unable to accept electronic filing.  Notice of this filing will be sent by e-mail to all parties by operation of the court's electronic filing system.
June 23, 2010





/s/ Steven J. Schwartz
�  Given the length and detail of the Defendants' Implementation Report, the plaintiffs' Report tracks the provisions of the Judgment but is confined to the most important accomplishments and upcoming activities, or specific topics where additional information may be of interest to the Court. 


�  The CSA Manual is a critical document, both because it contains the performance standards and key operational requirements for providing the core home-based service – ICC – and because it incorporates the disputed language on case load limits for ICC staff.  Although the plaintiffs were afforded extensive opportunity to comment on the initial Manual, they have not seen, let alone been asked for comments upon, the updated version.  In fact, reading the Defendants' Report is the first they have heard about this revision, which is scheduled for distribution this month.  See Defs' Report at 23


�  In 2004 the Department of Mental Health submitted a report to the federal government stating that there were at least 15,000 children with SED and severe functional impairments.  This figure was cited by the Court in several of its decisions as the minimum number of children who could benefit from the new remedial services.  Less than a quarter of them actually do, according to the defendants' most recent utilization reports on ICC.





�  It is important to note that the total number of children served in this seven-month period is quite different than the number of children who receive the service at any given time.





�  Just as a note for comparison, the average number of service hours per month for FST in 2004 was approximately 14.





�  The Court is well familiar with the concept of assessing a sample of class members against specific professional criteria and provisions of a court order.  A team of clinicians did so for the trial in this case.  Court monitors and experts conducted similar reviews, measuring the defendants' and their providers' performance against the requirements of remedial orders and EPSDT requirements in Arizona (J.K. v. Dillenberg), California (Katie A. v. Bonte), and North Carolina (Willie M. v. Hunt).  The court monitor in Rolland v. Patrick employs a similar approach for evaluating compliance.


�  Thus far, the defendants have considered, but rejected, procedures that would automatically transfer children who are determined to have SED and who are in other MassHealth eligibility categories to CommonHealth.  Similarly, they have declined to adopt a process which would result in an automatic application for CommonHealth by all children in other benefit categories who, pursuant to the new preliminary assessment process, are determined to have SED.  Instead, the defendants have decided to require children and families in expansion groups to request a re-determination of eligibility and to complete new forms and documentation requesting CommonHealth.  The defendants have offered to provide new information to families about the advantages of re-application, and to encourage providers to support families in this process.
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