UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

Western Division








______









)

ROSIE D., et al.,





)








)





Plaintiffs,


)









)

v.







)


)     C.A. No. 01-30199-MAP

DEVAL L. PATRICK, et al., 




)










)





Defendants.


)









)

________________________________________________)

PLAINTIFFS’ TWENTIETH STATUS REPORT AND RESPONSE TO DEFENDANTS’ PROPOSED ORDER ON MONITORING
I.
Introduction


During the most recent hearing on April 9, 2013, this Court directed the defendants to submit an updated Report on Implementation (hereafter “Defs’ Report.”) (Doc. 620).  With the plaintiffs’ consent, this Report focused on topics identified as areas of alleged noncompliance in the Plaintiffs’ Eighteenth Status Report (Doc. 578), including specific data collection efforts in the parties’ joint disengagement summary. (Doc. 621-2) 

In light of the impending expiration of the Monitor’s appointment, and the ongoing importance of the monitoring role, the Court also directed defendants to submit a Proposed Form of Order Regarding Extension of Court Monitor’s Appointment (hereafter “Defs’ Proposed Order”)(Doc. 621).   Plaintiffs’ response on the status of implementation and the need for extension of the Monitor’s appointment through June 30, 2014, follows. 
II.
Status of Implementation

As reflected in the Memorandum, the parties have spent many hours and generated many drafts of the Proposed Disengagement Criteria, which was filed with the Defs’ Report as Exhibit 2 (Doc 620-2).  That document responds directly to the Court’s request that the parties develop exit criteria to guide its determination of when it should terminate monitoring and reporting in this case, and constitutes a major accomplishment during the past six months.  

As illustrated by the Defs’ Report, further corrective actions, system monitoring and program evaluation are necessary in order for the Commonwealth to come into substantial compliance with critical aspects of the Court Judgment.  Specific areas of concern, and the additional data reporting necessary to determine the status of compliance, are discussed below.   

A. Timely Access to Services
Waiting weeks and even months for medically necessary care continues to be the

reality for significant numbers of youth and families, as reflected in the defendants’ summary of timely access to services.  Defs’ Report at 5-9.  At the end of March 2013, more than 280 youth were collectively waiting for In-Home Therapy, In-Home Behavior and Therapeutic Mentoring because there was no available capacity in their area.  Id. at 6.  An additional 676 youth were waiting because their provider of choice did not have the capacity to serve them.  Id.  Of particular concern is the large percentage of youth who must wait months to obtain In-Home Behavioral (IHBT) and Therapeutic Mentoring (TM) Services.  Forty-seven percent of those waiting for IHBT had to wait over two months, while 14% of those waiting for TM waited over two months. 

This access problem also is reflected in monthly access and utilization reports that the defendants regularly share with the Monitor and plaintiffs.  These reports reveal that there are large numbers of in-home service providers with no availability.  For instance, in March 2013, only 2 of the 27 In-Home Therapy providers in central Massachusetts had capacity to accept new youth and families.  As a result, 57 youth waited for In-Home Therapy in this region alone, more than half over two weeks.
  The delays in access to In-Home Therapy are especially problematic given the number of youth who rely on this service for individual clinical services and safety planning, as well as to support referrals to, and coordination of, other medically necessary remedial services.

B. Compliance with CANS assessments
While there was a minuscule improvement in CANS compliance by outpatient therapists, data provided for the first time on compliance by managed care plans and specific treatment settings is deeply disturbing.
  
Inpatient settings, Community-Based Acute Treatment (CBAT) programs, and the Department of Mental Health’s residential programs all play an integral role in serving the most challenged youth with serious emotional disturbance.  Unlike many outpatient therapists, these providers constitute a much smaller and readily identifiable group.  Many are directly within the defendants’ control.  They deliver care in the context of facilities and programs with administrative infrastructures accustomed to complying with insurance standards and performance expectations.  For these reasons, it is troubling that five years after implementation of the CANS requirement, this comprehensive needs and strengths assessment is provided to only 21% or fewer youth in inpatient settings and between 0-60% of youth needing acute treatment in the community.  Defs’ Report at 11.  This exceedingly high level of noncompliance with CANS requirements is particularly troublesome given the critical role that these assessments have in facilitating discharges from inpatient and residential settings and referrals to ICC and other home-based services.

C. Length and Location of Mobile Crisis Encounters
The frequency with which mobile crisis services are delivered outside of community settings, coupled with the plateauing of encounters in community settings has been a persistent concern for several years, as outlined in several previous reports.  See, e.g., Doc. 578.  Between November 2009 and November 2011, the percentage of MCI community interventions ranged from 51-57% statewide.  Id. at 7.  Unfortunately, this trend has persisted.  The latest data from February 2013 shows only 56% of MCI encounters were community-based.  Stated another way, 787 youth received their mobile crisis intervention in a hospital emergency room.  Defs’ Report at 6.

Similarly, data on the duration of MCI encounters is deeply disappointing, given the parties’ collective efforts to make extended crisis stabilization services available to families through mobile crisis providers.  Extended MCI services became available statewide on May 31, 2012.  Data collected on the length and numbers of MCI encounters for the first 10 months of 2012 showed modest utilization of the extended service, with 479 (out of 1,394) encounters lasting four or more days.  Doc. 599-6.  Although this information is no longer collected due to resource constraints, there is reason to believe utilization of the extended service has remained very low.  In fact, data suggests there has been no discernable change in the average length of MCI encounters between the end of 2011 and the beginning of 2013, more than 11 months after this benefit became available.  Defs’ Report at 14.

D. Follow-up on Positive Behavioral Health Screens 

Plaintiffs’ concern with the lack of follow-up treatment for class members who have a positive behavioral health screening is longstanding.  Data collected from the Primary Care Clinician (PCC) plan in late 2011 and early 2012 revealed that just over 50%  of youth with a positive screen had a subsequent follow-up with their pediatrician for behavioral health concerns, or a claim for service from a behavioral health provider in the following 90 days.  Behavioral health claims for members in the Managed Care Organizations were markedly less, with follow-up occurring for only 22-30% of individuals.  Defs’ Report at 10.  Since updated data from these plans is not yet available, it remains unclear whether ongoing quality improvement efforts have made any difference in the rate at which youth with suspected behavioral health needs receive appropriate follow-up care.

E.
Timing of Remaining Data Collection

Although not specifically addressed in this Status Report, considerable compliance-related information will be collected over the next 6-12 months.  The information they provide, and the analysis they produce, will play a critical role in informing the disengagement process and the parties’ collective assessment of compliance with the Court Judgment, including the: 1) outpatient report, expected on September 1, 2013;
 2) draft practice guidelines for four in-home services, expected in mid-July 2013; 3) access data for DMH, DCF, DYS and youth in inpatient or CBAT programs, expected on July 24, 2013; 4) annual WFI and TOM reports, anticipated in late summer 2013; 5) CANS outcome data by domain, expected on September 9, 2013; 6) the results of CANS compliance quality improvement activities, ongoing through June 30, 2014; and 7) SOCPR regional case reviews, to be conducted in October 2013 for IHT and January, March and May of 2014 for both IHT and ICC participants, with written reports anticipated in the months thereafter.
 
III.
The Scope and Duration of Ongoing Monitoring

As set forth in prior pleadings, the plaintiffs agree that the Monitor’s role, now and going forward, is appropriately focused on activities related to disengagement and the assessment of compliance with the Court’s Judgment.  Anticipated tasks include ensuring the completion of agreed-upon data collection and reporting; reviewing and analyzing new data generated for purposes of disengagement, including the results of the SOCPR; and assessing the defendants’ performance and evaluating compliance in each of these areas, as required by ¶ 48(a) of the Judgment.      

Contrary to the defendants’ assumption, the Monitor’s role is critical to all three “phases” of disengagement, and is perhaps most important to the parties and the Court in the third and final stage, as the Judgment calls for her to “review compliance” and to assist the Court in determining compliance with the Judgment.  In order to fully perform these functions, and to aide the Court in its final analysis, it is essential that the Monitor retain both her full authority under the Judgment, and some flexibility to define the scope of activities necessary to achieve this result in the context of the parties’ disengagement process.  A modestly revised order, which incorporates the plaintiffs’ revisions in underline, is attached. 
Finally, given the time required for the production and analysis of new and existing data, the schedule for completion of various data collection activities, including the SOCPR’s system review reports in 2014, and the importance of the Monitor’s final assessment and recommendations regarding compliance, the Monitor’s appointment should be extended through June 30, 2014.  This will both assure that she will have the time and resources necessary to fulfill her role in service to the Court, and will avoid yet another dispute on incremental extensions this fall.  
IV.
Conclusion


For the reasons set forth above, and those discussed in their prior filings on monitoring (Docs. 589, 592, 600 and 615), the plaintiffs request that the Court extend the Monitor’s appointment through June 30, 2014. 
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Dated: June 18, 2013



/s/  Steven J. Schwartz

� According to In-Home Therapy’s Program Specifications, the provider is “available 24 hours a day, seven days a week, 365 days a year to take referrals. The provider responds telephonically to all referrals within one business day. During daytime operating hours (8 a.m. to 8 p.m.), the In-Home Therapy Services provider responds by offering a face-to-face encounter to referrals within 24 hours. Providers are required to engage in assertive outreach regarding engaging in the service, track the outreach, and follow-up.” (emphasis added).





�  In March, 2013 there were 8,020 youth receiving In-Home Therapy, making it the most highly utilized remedial service after Mobile Crisis Intervention.  Defs’ Report at 5.


 


�  Even remedial service providers are not immune from significant deficiencies in CANS compliance.  Among the smaller managed care plans, CANS compliance by IHT providers was as low as 32% and for ICC, 35%.   Defs’ Report at 11.


�  The CSA monthly report for December 2012 echoes this concern, noting that for 2012, only 5% of ICC referrals were from inpatient hospitals, and 3% from CBAT programs.  In 2012 a mere 1%, or 27 out of 3,508 individual referrals, came from DMH. 


�  In 2012 the Monitor conducted outreach meetings with the MCI provider network and offered observations and recommendations to the defendants concerning ongoing implementation of the extended MCI service.  Among these was the importance of clarifying for families and providers the specific reasons for and objective to be achieved during an extended crisis intervention.  It is not known whether this or other recommendations resulted in additional training, technical assistance or programmatic changes.


�  After their filing of the Defs’ Report and Ex. 2 (Doc. 620-2), the defendants prepared an updated draft of the disengagement criteria which revised and extended the dates on which various reports would be provided.  The dates described herein reflect these new time lines.


 


�  Under the parties agreed upon disengagement summary, the statewide SOCPR reviews represent the sole means of assessing whether youth in ICC and IHT are receiving appropriate assessments and treatment plans coordinating the delivery of medically necessary services.  
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