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PLAINTIFFS’ TWENTY-FIRST STATUS REPORT AND RESPONSE TO DEFENDANTS’ PROPOSED ORDER ON MONITORING
I.
Introduction

Although the Court did not specifically request a report from the parties in advance of the status conference set for September 20, 2013, the plaintiffs are submitting a brief update on recent implementation activities, including the generation of data and related information agreed to by the parties’ Joint Criteria for Disengagement (June 11, 2013) (Doc. 621-2). 
II.
Access to Services
A. Youth Involved with State Agencies and Acute Care Settings
As reflected in the Memorandum, the defendants were to produce four reports related to youth involved in DMH, DYS, DCF, and Community-Based Acute Treatment (CBATs) by July 24, 2013.  All of these reports have been delayed until at least late October.

B.
Medically Necessary Services and Service Coordination


1.
Youth Receiving IHT
The defendants conducted the first round of System of Care Practice Review (SOCPR) in the metro Boston area.  However, they have not generated nor shared any information about the initial review of youth who receive remedial services with In-Home Therapy (IHT) as their “hub” and the primary provider of service coordination.  


2.
Youth Receiving Outpatient Services
The defendants have just completed a targeted review of youth who receive remedial services with outpatient therapy (OPT )as their “hub” and the sole provider of service coordination.  Although many questions remain about the data from the report, an initial review of the study raises very serious questions about this approach to implementing the Court’s Judgment. 
In its initial liability decision, the Court concluded that service coordination was an essential service for most SED youth.  Rosie D. v. Patrick, 418 F. Supp. 2d 18, 38-39 (D. Mass. 2006) (“It is impossible to overstate the importance of active, informed case management, or, as it sometimes called, service coordination for children with SED”).  As the Court noted:

Except for a very few children fortunate enough to qualify for three state programs in limited geographical areas, however, a child with SED in the Commonwealth does not receive adequate case management services.  Such services, in most cases, will necessarily entail designation of a trained individual who (1) meets regularly with the child and his or her family, (2) coordinates necessary diagnostic efforts to ensure that the child's disability is understood, (3) oversees the formulation of a plan to address the child's needs, and (4) takes primary responsibility to ensure that the plan is carried out (by whatever state or private contract agencies may be involved) and appropriately modified as the child's needs evolve.”).

Id. at 38.

The defendants’ remedial plan proposed two services that would provide this coordination at different levels of intensity – Intensive Care coordination (ICC) and IHT.  Yet in their implementation of the plan, the defendants decided to use OPT as a third, lower level of service coordination, and then to require families who seek In-Home Behavioral Therapy (IHBT) or Therapeutic Mentoring (TM) to use one of the three levels of service coordination as a “hub.”  The plaintiffs opposed this approach, both because OPT was not likely to provide sufficiently intensive or appropriate service coordination, and because it was not delivered consistent with the System of Care values and Wraparound principles that apply to ICC, IHT, and all other remedial services.
  

As agreed in their Joint Memorandum on Disengagement Criteria, the defendants directed MBHP to conduct a study of 50 youth with SED who used OPT as a hub to receive at least one remedial service and for all service coordination.
  Youth in the sample had an average lengthy of stay in OPT of three years.   A significant number of youth had multiple diagnoses, were involved with other state agencies, and required IEPs or accommodations from their responsible school districts, indicating both intensive needs and the critical importance of service coordination.  While caregiver satisfaction with OPT communication and coordination was reported as high,  MBHP reviewers found close to 60% of records did not demonstrate appropriate levels of service coordination.  Even though some interviewees and a handful of records reported consideration of IHT or ICC, referrals to these remedial services did not take place despite the fact that only a few caregivers refused these services. 
Although 40 out of 44 youth in the sample received TM, 17 – or over 40% of the youth in the sample – were found to have no services coordinated.   And while 80% of therapists felt their level of care coordination was sufficient, other findings contradicted these subjective impressions, including the same therapists who believed their levels of contact with schools (30%), other services (29%), and agencies (50%) were insufficient.
The OPT study raises serious questions about the adequacy of service coordination provided by outpatient therapists, the extent to which SED youth with outpatient hubs are referred to other medically necessary remedial services, and the overall efficacy of this model for delivery of services under the Court’s Judgment.   
C.
Timely Access to Services  
As noted in plaintiffs’ Twentieth Status Report (Doc. 622), waiting weeks and even months for medically necessary care continues to be the reality for significant numbers of youth and families.  These issues of access, and related limitations on provider capacity, persist and appear to be worsening in recent months, impacting hundreds of class members who need but are not receiving timely access to IHT, IHBT, and TM.  Certain providers and certain regions of the state consistently struggle to respond promptly when youth are seeking needed services.  The burden on families’ access and their freedom of choice is worsened by providers’ limited capacity to accept new clients at the local, regional, and statewide levels.  
Waiting list data produced since the parties last court appearance illustrates a dramatic increase in the number of youth experiencing delays in their access to remedial services, and for some services, a more than doubling of youth reported to be waiting in some form since October of 2012.  The plaintiffs continue to raise concerns about these access problems with the Monitor and in the context of the parties’ disengagement negotiations.  However, it is unclear whether existing efforts by the defendants and their managed care entities will be sufficient to address this statewide problem and to ensure a reasonable and sustained level of access to remedial services in the future.  
III.
Utilization of Services


The utilization of remedial services for youth who receive ICC and IHT will be analyzed through the SOCPR.  As noted above, no information from this process has been generated or shared to date.


Reports concerning the utilization of IHT have recently become available.  Similar reports on IBHT and TM are still in process.  These IHT reports indicate that, on average, youth remain in this critical hub service for less than six months.  There also are a significant number of providers whose average reported length of stay ranges from 2-3 months in duration.  Less than half of youth were receiving the team approach to delivering IHT, but perhaps most surprising were the low numbers of youth who received other remedial services in addition to IHT.  Given the relatively small and static numbers of youth in ICC, it is clear many youth and families are relying on IHT for their care coordination and as their primary, if not sole, treatment.  These reports raise concerns about the extent to which youth are receiving needed remedial services with the intensity and duration they require.  This is especially true when read with the CANs data (see Section IV, infra) that demonstrates increasing levels of progress among youth who remain in service for longer than 3-6 months.

IV.
Effectiveness of Services


The defendants elected to use CANS data as the primary method for assessing the effectiveness of remedial services.  A report describing whether the functioning and mental health conditions of youth who participated in ICC or IHT improved, regressed, or remained unchanged was recently released.
  The preliminary results were disappointing.  With respect to the core domain areas covered by the CANS, a substantial number of youth in ICC – ranging from 60% to 94% -- remained unchanged.  Even though a significant number improved (2% to 24%), a significant number also regressed (2% to 18%).  As noted above, higher percentages of youth progress was consistently correlated with longer lengths of stay in ICC and IHT.
The parties have just begun to discuss the implications of the data, and its ability to provide both a baseline and comparison measure for youth progress, with assistance from national experts..  However, at this time the defendants do not intend to repeat this study or generate subsequent CANS effectiveness reports.  Unless their position changes, the parties and the Court will have only this single CAN’s report to comprehensively assess the effectiveness of remedial services  for youth with SED.
IV.
Service Guidelines


The defendants were to have completed service guidelines for IHT, IHBT, TM, and MCI by July 31, 2013.  While the draft MCI guidelines are quite promising, the draft guidelines for IHT and TM were seriously problematic.  As a result, the Monitor has engaged independent experts to assist in redrafting these documents and the IHBT guidelines.  As a result, the guidelines will not be completed until at least November.
V.
Conclusion


For the reasons set forth above, and those discussed in their prior filings on monitoring, the plaintiffs believe that it is simply not realistic to terminate the ongoing monitoring and reporting on December 31, 2013, as currently ordered. 






RESPECTFULLY SUBMITTED,







THE PLAINTIFFS,







BY THEIR ATTORNEYS,







/s/ Steven J. Schwartz___________







Steven J. Schwartz (BBO#448440)







Cathy E. Costanzo (BBO#553813)







Kathryn Rucker (BBO#644697)







Center for Public Representation







22 Green Street







Northampton, MA 01060







(413) 586-6024







James C. Burling (BBO#065960)







James W. Prendergast (BBO#553813)







Wilmer Hale, LLP







60 State Street







Boston, MA 02109







(617) 526-6000







Frank Laski (BBO#287560)







Mental Health Legal Advisors Committee







26 School Street







Boston, MA 01208







(617)338-2345

CERTIFICATE OF SERVICE
I hereby certify that a copy of the foregoing document was filed electronically through the Electronic Case Filing (ECF) system.  Notice of this filing will be sent by e-mail to all registered participants by operation of the court's electronic filing system or by mail to anyone unable to accept electronic filing as indicated on the Notice of Electronic as a non registered participant.  Parties may access this filing through the court's CM/ECF System.

Dated: September 18, 2013



/s/  Steven J. Schwartz

�  The plaintiffs considered, but elected not, to file a motion with the Court seeking to enjoin this approach, and instead elected to wait to see if implementation of the outpatient hub would confirm their concerns.  It does.





�  Because of certain methodological issues, the sample only included 44 youth.


� The most recent report, shared on September 13, 2013, uses a well-established formula developed by the CANs author, John Lyons, to measure reliable change across the six domains or major categories of youth functioning examined in the CANs instrument.  This report includes CANs completed between November of 2008 and December of 2012.  It examines youth who, during this timeframe, had a specific number of completed CANs with a single provider.  Change in CANs scores is reported across a range of intervals or lengths of service ranging from 90 days to 12 months.  
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