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PLAINTIFFS’ SECOND STATUS REPORT TO THE COURT
I.
Introduction

The plaintiffs submit this brief status report to assist the Court in understanding some of the most important implementation issues and concerns of the parties.  This report is not intended to summarize all pending implementation issues, nor detail all current activities of the defendants, the plaintiffs, and the Court Monitor since the last status conference on July 19, 2007.  

II.
Relationship between the Parties

With the assistance of the Court Monitor, the parties have developed a collaborative and productive relationship.  The parties meet monthly to discuss a range of implementation activities, to review documents, and to share information.  The monthly meetings have become a vital component to a constructive implementation process, and recently have been augmented by bi-monthly telephone conferences.  


The defendants have developed a schedule and process for sharing drafts of documents for review by the plaintiffs that allows for consideration of the plaintiffs’ comments and suggestions from their consultants, other experts, and class members.  The plaintiffs’ comments usually are discussed at monthly meetings, with an additional period available to review revised drafts of the most important documents.  This process has facilitated a collaborative approach to many implementation activities.
III.
Screening  


The defendants have taken a number of actions to fulfill their responsibilities under the screening requirements of the Final Judgment, including revising their regulations, rules, contracts, and handbooks to Medicaid members with respect to enhanced screening procedures.  See Final Judgment, Ex. A at 6-7.   With the exception of two provisions of the proposed EPSDT regulations, discussed below, the plaintiffs support these activities and endorse the relevant documents.


A.
Exclusion of Medically-Necessary Treatment for Children in Several Eligibility Groups.

As more fully set forth in the Plaintiffs’ Memorandum on Medicaid Eligibility Categories (hereafter Pls’ Mem.), submitted to the Court Monitor and the Court on October 4, 2007, the defendants intend to exclude children in various eligibility groups from all necessary treatment, and apparently, from most of the remedial home-based services ordered by the Court.  This exclusion will be formalized in the new covered services and EPSDT regulations that are scheduled to become effective on December 31, 2007.  The regulations explicitly provide that only children in MassHealth Standard and CommonHealth are entitled to EPSDT services.  See 130 CMR §§ 450.105(A)(6), (B)(6), (E)(4), (H)(7), (I)(5); 130 CMR § 450.150, updated versions attached as Exhibits 1 and 2.


As the Memorandum makes clear, Mem. at 12-13, the defendants could avoid the negative impact of these regulations on class members by including the new remedial services as part of the several diversionary services which will be provided to all children in all relevant eligibility groups.  But recent updated contract amendments with managed care organizations and primary care clinicians appear to indicate otherwise.  Therefore, when these new regulations are promulgated, they will formalize – at least under state law – the exclusion of over 60,000 children from EPSDT.   Although final decisions concerning the impact of these regulations on class members apparently have not been made, they appear likely to extend this exclusion to the home-based services ordered by the Court. 

B.
Interperiodic Visits to Crisis Intervention Programs, Emergency Services, and Hospital Emergency Rooms.

EPSDT requires referral for further diagnosis and treatment after an interperiodic visit and screening.  The CMS Medicaid Manual makes clear that evaluations by emergency programs and departments constitute an interperiodic visit.  Nevertheless, the revised EPSDT regulations do not require any formal action, referral, assessment, or treatment whenever a child is evaluated for by a physician, nurse, or health care professional for a psychiatric emergency in a crisis intervention program, emergency services setting, or a hospital emergency department.   See 130 CMR § 450.142(A).  Rather, they limit all ESPDT activities and obligations to primary care specialists, which explicitly exclude emergency and post-hospitalization services.  See 130 CMR § 450.141 (definition of “primary care providers”).  Nor is there even any documentation or reporting obligation of an EPSDT visit in this situation.  As a result, the EPSDT regulations do not require any method for tracking whether children who experience a psychiatric crisis, and seek care from a crisis program, emergency services provider, or hospital emergency department, receives medically-necessary behavioral health treatment.  


The defendants have agreed to consider some methods for tracking emergency psychiatric visits for children, although no decision about whether or how to do so has been made.  But because emergency care is not considered to be an interperiodic EPSDT visit under the new regulation, none of the federal or state requirements concerning diagnosis or treatment will apply.  
IV.
Covered Services 

As the Court’s direction, the Monitor has retained a Medicaid expert, John O’Brien from the Technical Assistance Collaborative (TAC), to assist her in evaluating the appropriateness of the defendants’ proposed State Plan Amendment (SPA) that they  intend to submit to CMS for approval of each of the new home-based services.  The Monitor’s expert has assembled a team of two other national Medicaid experts in home-based services, and consulted with several additional specialists.  The Monitor’s expert has met several times with the defendants, the plaintiffs, and the parties to understand the new services included in the Final Judgment, to listen to their concerns about the most efficient way to proceed with CMS, and to advise them on service definitions and effective strategies for securing approval from CMS for these services.  

This process has been clarified by new proposed federal regulations on rehabilitation services, although it is not certain exactly when these regulations will take effect, nor what their final requirements will include.  The process has also been complicated by recent CMS actions that have denied, or significantly delayed, approval of State Plan Amendments submitted by other States on rehabilitation services.  Most experts agree that it is an uncertain and unfavorable time to ask CMS to approve any new services, and particularly rehabilitation services, and that such requests are highly likely to become enmeshed in a protracted federal review process.   

Because the Commonwealth currently has a broad and inclusive approved State Plan Amendment for rehabilitation services that easily encompasses the new home-based services ordered by the Court, the plaintiffs suggested that the defendants avoid these risks and simply provide home-based services under the current SPA.  This approach, supported by several experts, would not require any formal federal approval at this time, with its attendant risk and certain delays.
  The defendants have rejected this approach, although they are considering focusing the new State Plan Amendment on the EPSDT portion of its State Plan, in an effort to avoid some of the most serious risks.  The plaintiffs recognize that strategies with CMS are complex and uncertain, and that there are risks which the defendants identified with the proposed approach.  But the likelihood of delay with the defendants new SPA strategy remains significant, and given CMS’ current practices, timely implementation of new home-based services remains in question.  


In addition, CMS has clearly indicated, in its new proposed regulation, that it will not approve federal reimbursement for room and board costs of any Medicaid-covered service.  The defendants’ remedial plan, as approved by the Court and incorporated into the Final Judgment, specifies that crisis stabilization services will include room and board costs.  Final Judgment, Ex. A at 16.  Various experts and consultants have advised against requesting CMS to approve this service with the inclusion of room and board expenses.  Such a submission, they advise, inevitably will be rejected, and will result in further delay.  At a minimum, they suggest, an alternative approach to this issue should be devised now, and should be implemented immediately, when CMS rejects federal reimbursement for this component of the program as part of the SPA submission.  Moreover, the experts have suggested various alternative strategies to develop and fund this program, and to address CMS’ position under its proposed regulation.  The defendants are considering these suggestions, but thus far, have indicated their intention to submit an Amendment that includes room and board costs, because to do otherwise would contravene the Court’s order.  
Given the defendants’ strategy, the parties have continued to discuss the descriptions and details of each service that will be included in the new Amendment.  This discussion will continue for at least another two weeks, as the submission is finalized.  Then the Court Monitor and her expert will evaluate the appropriateness of the entire submission, as well as its likelihood of time implementation, and presumably report to the parties and the Court in the near future.   
V.
Interim Service Expansion

As noted at the last status conference, the plaintiffs do not interpret the Court’s order as authority to postpone the defendants’ EPSDT obligation to provide medically necessary mental health services until June 2009.  While the plaintiffs recognize the considerable effort that is required to comply with the Final Judgment, and understand the incremental actions necessary to achieve that compliance, they do not believe that the timelines in the Judgment can or do waive each class member’s right to needed home-based treatment.  


In order to balance the reasonable promptness requirement of the Medicaid Act with the timelines set forth in the Final Judgment for the provision of all new home-based services, the plaintiffs have proposed a modest enhancement of one existing program model that would provide immediate relief to some of the most needy children.   As the Court found, Family Stabilization Teams (FST) can be a useful service for SED children, but one that is designed to provide home-based support on a short term basis – usually for only a few weeks and only for a few hours per week.  The plaintiffs have suggested, based upon input from the leading family and professional organizations, that FST should be enhanced to serve SED children with more intensive services of longer duration.   

The defendants are presently considering this suggestion, but contend that there is no requirement, under the Court order or otherwise, to provide any additional home-based services before June 2009.   The plaintiffs are hopeful that an agreement can be reached on some enhancement of existing services like FST, but recognize that such reforms must be implemented soon if they are to make any meaningful difference in the lives of SED children during the next two years.       
VI.
Education and Outreach 

The plaintiffs have developed an education and outreach initiative designed to inform families, advocates, providers and professionals about reforms to the children’s mental health system required by the Final Judgment, as well as the implementation activities and schedule for those reforms.  Leading family, advocacy, and provider organizations have agreed to become partners in this initiative, and to sponsor educational and training sessions.  The plaintiffs, together with these partners, are currently drafting training materials, including powerpoint presentations, brochures, manuals, and other curriculum.  They also are developing schedules for presentations to family groups, provider associations, professional societies, and advocacy organizations.  The plaintiffs have invited representatives of the defendants to join in this initiative, so that all interested parties can receive the most current and complete information about the new system. 
VII.
Conclusion

The plaintiffs recognize and strongly support the defendants’ efforts in achieving many of the early requirements of the Final Judgment with respect to screening.  They believe a process has been established which, although sometimes challenging, is effective in promoting dialogue, collaboration, and progress in implementing a new children’s mental health system.  While some of the issues identified above, including eligibility groups, have evaded agreement and will require court action, others may still be amenable to a consensus approach and certainly merit further discussion by the parties and the Court Monitor. 
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October 16, 2007
�  The revised draft of the covered services regulations, attached as Ex. 1, updates the version that was attached as Ex. 11 to the Pls’ Mem.  The revised draft of the proposed EPSDT regulations, attached as Ex. 2, updates the version that was attached as Exhibit 1 to the Pls’ Mem.    


�  The most serious risk is that CMS will seek to evaluate the entire operation of the existing SPA on rehabilitation services, which encompasses multiple programs provided by multiple state agencies. This might mean that federal approval of Court-ordered home-based services would be delayed while CMS conducts a broad examination of the Commonwealth’s entire rehabilitation services program.
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