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PLAINTIFFS’ THIRD STATUS REPORT

This is the third report submitted by the plaintiffs to inform the Court of the status of the implementation of its Judgment.  This report provides the plaintiffs’ response to the defendants’ Second Report on Implementation, filed on November 30, 2007 (Doc. # 381), as well as other pending implementation issues.

I.
Defendants’ Second Implementation Report


A.
Overview


The Implementation Report describes an impressive number of activities, particularly with respect to the screening and educational requirements of the Court’s Remedial Plan (Judgment, Ex. A) that are due by December 31, 2007.  These activities represent considerable effort by the defendants and appear to indicate compliance with the first implementation deadline set forth in the Judgment.  The plaintiffs recognize these efforts and accomplishments and believe the defendants have met their obligations to date. 


These accomplishments, and particularly the parties’ agreement on most of the implementation activities due by December 31, 2007, benefited greatly from the active participation of the Court Monitor, and the monthly meetings of the parties.  While there remain a considerable number of matters in dispute or unresolved, as more fully described below, the parties have successfully collaborated in achieving consensus on most aspects of the first phase of implementation (Project One). 


B.
Covered Services


Perhaps the most important achievement, and the most compelling example of collaboration, is the preparation of two state plan amendments (SPA) concerning the covered services in the Remedial Plan that will be submitted to CMS in the next few weeks.
  With the considerable assistance from the Monitor and her Medicaid consultant, the parties have reached agreement on the SPAs that include the care coordination, crisis services, in-home behavioral services, in-home therapy services, and mentor services required by the Remedial Plan.  Recent proposed changes in federal regulations concerning rehabilitation services made this task more challenging, and required some modification of the service descriptions set forth in the Remedial Plan.  

C.
Assessment (Project 2)

The defendants recently shared a draft of the assessment instrument (CANS) that they propose to use for determining whether a child is eligible for home-based services based upon the federal definitions of SED and whether the child will be referred for care coordination, as required by the Court’s Judgment and Remedial Plan.  The plaintiffs have consulted with a several experts, and submitted comments on the draft instrument and proposed assessment process.  While the instrument itself appears reasonable, other aspects of the assessment process, and particularly the apparent absence of any appeal process, is problematic.  The parties will meet shortly to discuss this issue, since the instrument, and a statewide training program for clinicians concerning the instrument, need to be finalized shortly.  

C.
System Design (Project 3)

As described in the defendants’ Implementation Report at 27, system design activities have begun.  The most significant of these activities is the completion of the SPAs described above.  Because the Remedial Plan included few specifics on the design of the delivery system, and because of both the complexity and critical importance of this issue, the parties will devote considerable time in the next three months to developing the details of this system.  These details will include the role and responsibilities of the Community Service Agencies (CSAs); the role and obligations of the managed care organizations that will contract with the CSAs; the qualifications, standards, and requirements of the provider network that will deliver the services; the medical necessity criteria for each home-based service; and the oversight and monitoring of the entire system by MassHealth and DMH. 
II.
Other Pending Issues

A.
EPSDT Regulations



The defendants agreed to delay the promulgation of their proposed regulations on eligibility, as requested by the plaintiffs at the last status conference.  

The parties continue to discuss their dispute about the obligation of emergency care facilities, including emergency departments and emergency services programs, to provide treatment and referral as required by the EPSDT statute and CMS Medicaid Manual.  A recent meeting with a MBHP representative helped to clarify this dispute and focused it on emergency services programs.  As indicated in their Report, the defendants plan to promulgate their EPSDT regulations by December 31, 2007.  The defendants have assured the Court Monitor and the plaintiffs that if the regulations need to be further modified to address the resolution of the dispute concerning emergency care facilities, they will do so promptly. 

B.
Interim Services

In order to provide the most vulnerable children with a very modest level home-based services during the next eighteen months, and to support the expansion of provider capacity to offer these services, the plaintiffs proposed that the MassHealth extend the duration and intensity of services available Family Stabilization Teams (FST).  The parties have been discussing this issue for six months, but still have not reached any resolution.  The defendants made a commitment to address this issue by the end of the calendar year.  They now are scheduled to report to the plaintiffs and the Monitor in early January about whether they will expand FST, as requested.  To date, the plaintiffs are not aware of any decision or even the defendants’ current thinking on this issue. 

C.
Expansion Populations

The defendants are scheduled to report to the Court at the January 8, 2008 status conference about whether they will provide remedial services to children in expansion populations.  As directed by the Court, the plaintiffs submitted their Supplemental Memorandum on Medicaid Eligibility Groups on November 26, 2007 that discusses this issue in detail.  In the event that the defendants chose to exclude these children, or fail to make a decision on this issue, the plaintiffs will seek a judicial resolution of this dispute after January 25, 2008.

C.
Conclusion

The plaintiffs are encouraged by the status of implementation activities to date.  The outstanding disputes concerning the applicability of the EPSDT regulations to emergency facilities and settings, the provision of interim services through expanded FST, and the inclusion of children in the expansion populations must be resolved promptly. 
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�  The defendants decided to extend the November 30, 2007 deadline for submitting the SPA that they proposed at the last status conference, in order to make further revisions to the draft.
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