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PLAINTIFFS’ RESPONSE TO DEFENDANTS’ SUPPLEMENTAL FILING ON DISENGAGEMENT CRITERIA 
I.
Introduction

In response to the Court’s directive, the plaintiffs first identified the core areas and provisions of the Judgment where the defendants have not achieved compliance (Doc. 578), and subsequently set forth several specific disengagement criteria that the Court should adopt in evaluating compliance in these areas.  See Plaintiffs’ Response to Defendants’ Proposal on Disengagement at 31-34 (Doc. 581) (hereafter Pls’ Response).   In contrast, the defendants have failed to propose any meaningful criteria for disengagement, either in their initial filing on May 28, 2012 (Doc. 577), in their Proposal on Disengagement Criteria (Doc. 580), or in their Supplemental Proposal on Disengagement Criteria (Doc. 584).  Despite the Court’s directions, and the encouragement of the Monitor, they continue to steadfastly assert that they have fully satisfied the Judgment, that no more needs to be done, and that disengagement criteria, as proposed by the Court, are unnecessary.  

Instead, the defendants contend that all monitoring and reporting should be terminated on December 31, 2012, and that the Court should declare them to be in substantial compliance with the Judgment.  In the event that the plaintiffs seek to extend any monitoring or reporting requirements, the defendants argue that the motion should be denied. 
  In effect, the defendants’ position requires a return to adversarial litigation, evidentiary hearings, and a judicial ruling on compliance.     

II.
Since the Defendants Have Not Proposed Any Meaningful Disengagement Criteria, the Court Should Adopt the Plaintiffs’ Proposed Criteria. 

At the Court’s request, the parties met twice in September.  With the assistance of the Court Monitor, the parties met for two lengthy sessions to attempt to reach agreement on disengagement criteria.  At the first four hour meeting on September 10, 2012, the plaintiffs explained their concerns with the lack of compliance in five areas.
  At the request of the defendants, the plaintiffs detailed the scope of each area, the rationale for each criterion, and methods for demonstrating that each criterion was satisfied.  In order to address the defendants’ interests in narrowing the scope of the case, the plaintiffs offered to focus all future implementation efforts on these disengagement criteria, to accept a single, integrated method for assessing compliance with these criteria, 
 and to sharply limit all future monitoring and reporting.
  Although it appeared that there was some possibility for agreement on this compromise approach, at the second meeting on September 21, 2012, the defendants never offered their views on these criteria, never suggested alternatives to these criteria, and, with a single exception, never proposed any new methods for measuring compliance.  Even though the meetings were cordial and potentially collaborative, the parties failed to reach any agreement on any issue or any disengagement criteria, primarily because the defendants denied the need for such criteria.


The plaintiffs’ initial Response described in detail the areas of noncompliance under both the Judgment and the EPSDT statute.  See Response at 6-31 (detailing 14 areas where the defendants have not satisfied the Court’s order or Congress’ mandate).  These allegations are supported by (1) extensive evidence from the Court Monitor’s CSR reviews;
 (2) the defendants’ own data on the lack of follow-up and treatment from positive screens, low CANS usage, lack of coordination by outpatient therapists, low ICC utilization, lack of involvement of DMH and DCF youth, lack of information on crisis stabilization, the high percentage of mobile crisis evaluations that are conducted in hospitals rather than the community, and the absence of outcome measures and performance standards for most services; and (3) the lack of any information whatsoever on the prompt provision or effectiveness of medically necessary services to individual class members.   

The plaintiffs’ proposed disengagement criteria are designed to redress this compliance.
  Rather than create detailed new compliance standards for each of these fourteen obligations, the plaintiffs have attempted to consolidate issues within five major areas, to streamline the criteria for each area, and to focus the final stage of this litigation on remedying the most pressing deficiencies in the implementation of the Judgment.  In no case do the criteria create new obligations not otherwise mandated by federal law, incorporated in the Judgment, or undertaken by the defendants.  Moreover, in order to minimize the effort and expense in assessing compliance with these criteria, the plaintiffs have proposed a single, unified mechanism, similar to the one planned by the defendants for evaluating IHT and the ones adopted by several other courts for assessing compliance and terminating judicial supervision in similar injunctive cases involving persons with disabilities.  See Affidavits of Robert Friedman (Doc. 505-1), Ivor Groves at ¶¶ 26-27 (Doc. 505-2); Rolland v. Patrick, C.A. 3:98-cv-30208-KPN (October 1, 2012 Report of Court Monitor) (Doc. 570).   

A focused review of a sample of class members would not only be able to assess whether these individuals, and by implication the entire class, are receiving all medically necessary services, as determined by their treatment professionals, but also whether they are receiving these services with the requisite frequency, intensity, and duration, as set forth in their individual treatment plans.  Similarly, the review could readily assess the effectiveness of these services – i.e. whether they corrected or ameliorated the child’s condition – by assessing the impact of these services on some common outcome indicators, such as functioning in the community, relationships with family members and peers, attendance at school, and risk of out of home placement.
  The review could provide critical information on whether the care coordinators, interdisciplinary teams, and team process are operating consistent with System of Care principles and wraparound standards, as required by the Judgment.  Finally, and perhaps most importantly, a focused review not only describes the status of compliance with a particular standard, but also provides insight into the reasons for any noncompliance, thus allowing state agencies and providers to make prompt and effective corrections. 


Since the defendants have not proposed any meaningful disengagement criteria nor recognized any area or issue where further efforts are needed, the Court should adopt the plaintiffs’ proposed criteria, as set forth in Attachment A.  It should direct the Monitor, with input from the parties, to establish a reliable and efficient monitoring mechanism to assess compliance with these criteria.
III.
The Defendants Have Not Proposed or Satisfied Meaningful Criteria for   

            Terminating The Judgment.


The defendants’ Supplemental Proposal purports to describe disengagement criteria for four of the five noncompliance areas identified by the plaintiffs.  In fact, the defendants simply list specific actions taken or evidence collected to support their contention that they have complied with the Judgment.  This is neither what the Court directed nor what will advance the goals of this case.  Instead, it invites an adversarial contest on compliance with competing evidence, experts, and fact witnesses.  Moreover, as described below, the criteria proposed, and as applied, fail to demonstrate that either the goals of the case or the provisions of the Judgment have been achieved.


A. 
Effectiveness of Services 

The defendants recognize their obligation to measure outcomes, but claim that they are – or will – do so through analyzing CANS data, inpatient utilization, the SOCPR, and a new member satisfaction survey.  But as they concede, and as they explained to the Monitor and parties in the meetings last week, the CANS data analysis will not be operational until late next year (September 2013).  The inpatient hospitalization data covers all Medicaid youth and has no specific relationship to class members, youth with SED, or youth receiving remedial services.  The SOCPR has not yet begun and will only review youth in In-Home Therapy (IHT), with no evaluation of outcomes from other services.  And the new satisfaction survey was just conceptualized, has not been tested, and, in any event, does not pretend to provide an independent assessment of services needed, services received, and service effectiveness.  Thus, even if these assessment methods were reliable, which they are not, they are simply not able to generate any information on outcomes for at least another year.

B.
Access to and Utilization of Services 

The Medicaid Act mandates that each youth receive all medically necessary services.  The Court’s initial liability order required that each youth receive the services prescribed by his/her clinician.  The Judgment explicitly obligates the defendants to demonstrate that each individual receive services with the frequency, intensity, and duration necessary, as set forth in the individual’s care plan.  Despite these obligations, the defendants claim that since MCEs do not deny most requests for service authorization,  all youth must be receiving needed services, even though authorizations are only requested for those who actually are provided services and even then, without regard to what level and amount of services their clinician or team recommend.  Similarly, the defendants argue that aggregate data on the utilization of services across the system is a sufficient measure of access, despite it having no correlation to the accuracy of a youth’s assessed needs, and no ability to consider those class members who require, but are not provided, home-based services.  Finally, even though virtually no youth in ICC are otherwise involved with DMH or DYS – a fact that national experts term shocking – the defendants only now offer to initiate a tracking measure to determine whether youth who are discharged from DMH facilities and residential programs actually receive the assessments and subsequent treatment planning that the Judgment requires.   


C.
The Provision of Home-Based Services  

The defendants do not contest that there are no discrete performance standards for In-Home Therapy (IHT), In-Home Behavior Therapy (IHBT), Therapeutic Mentoring (TM), Crisis Stabilization (CS), or Mobile Crisis Intervention (MCI).  Nor do they dispute the fact that during the implementation planning process, they: 1) assured the Monitor and the plaintiffs that they intended to develop such standards, quite apart from the negotiated program specifications; 2) established timelines and a process for doing so; 3) retained experts to draft these standards under the auspices of the Massachusetts Behavioral Health Partnership (MBHP); and 4) unilaterally abandoned this commitment without explanation in 2011.  As a result, there are no specific standards, expectations, or guidelines to ensure the provision of clinically consistent, and quality remedial services on day-to-day basis.   In the absence of performance standards, a myriad of important operational issues also are left unaddressed, such as how a CBAT agency is expected to provide crisis stabilization services; how an outpatient therapist is supposed to operate as a “hub” for IHBT and TM; how and when families are directed to IHT rather than ICC; how IHT, IHBT, and TM avoid duplication and overlap; and how when MCI providers may properly evaluate individuals in hospitals rather than the community.   


Finally, the Supplemental Proposal entirely ignores the other proposed disengagement criteria designed to ensure appropriate ICC and mobile crisis services and to otherwise rectify the noncompliance findings of the Monitor in her CSR and the evidence that almost half of all crisis evaluations do not occur in the community. 

D.
Data and Monitoring of Home-Based Services 

Similarly, the Supplemental Proposal omits any discussion of the obligation in the Judgment to develop a comprehensive monitoring scheme and data collection system, other than the defendants’ caveat that this is an evolving process.  See Supplemental Proposal at 2-3. 
IV.
Conclusion

As requested by the Court, the plaintiffs have proposed specific, measurable, and reasonably achievable disengagement criteria for concluding this litigation.  At the defendants’ request, they have agreed to well-established mechanisms for assessing compliance with these criteria, as well as methods for limiting judicial supervision, court monitoring and required reporting.  The defendants have rejected all of these suggestions, and proposed, instead, an abrupt termination of the case.  Rather than engage in further evidentiary proceedings, the Court should adopt the proposed disengagement criteria, and then narrow the scope of the Court’s supervision, the Monitor’s authority, and the defendants’ reporting responsibilities to these criteria.  
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ATTACHMENT A
Plaintiffs’ Proposed Disengagement Criteria

A.
Access to Home-Based Services 

Disengagement criteria:

(1) 
individual class members who need home-based services are provided these services; 

(2) 
class members are provided each medically necessary home-based service included in the Judgment, consistent with the time frames incorporated in the program specifications or access standard for that service; and
(3)
youth in DMH, DCF, and DYS residential and inpatient programs, and those being discharged from acute settings (hospitals, CBAT, ICBAT) have a CANS and are referred to ICC, when appropriate.

B.
Utilization of Home-Based Services 
Disengagement criteria: 
(1)
individual class members who receive home-based services are provided services with the frequency, intensity, and duration that they need, and as set forth in their Individual Care Plans or individual treatment plans. 

C.
Effectiveness of Home-Based Services 

Disengagement criteria: 
(1) 
There is reliable evidence of clinical outcomes for individual class members who receive home-based services. 


D.
Provision of Home-Based Services 

Disengagement criteria:

(1)
ICC: care coordinators and care teams accurately assess youth needs, appropriately identify and plan for needed services, and ensure the delivery of these services with the requisite frequency, intensity, and duration;
(2)
MCI: 85% of youth who receive MCI services are evaluated in community settings and receive crisis intervention services in community locations;
(3)
Crisis stabilization: 85% of youth who need crisis stabilization receive this service either in their own homes through extended (more than three days) of MCI services or up to 7 days of CBAT services; and
(4)
Performance standards for IHT, IBHT, TM, MCI, and CS similar to the ones adopted for ICC in the Operations Manual. 


E.
Data and Monitoring of Home-Based Services 
Disengagement criteria: 

(1)
There is an effective system of monitoring timely service access, appropriate service utilization, child outcomes, provider outcomes, and system outcomes;
(2)
There is a data collection system that collects reliable information on: 

a.
the timely provision of home-based services to all youth who need them (access);
b.
the provision of home-based services with the frequency, intensity, and duration as required by youth’s needs and as set forth in their treatment plans (utilization);
c.
youth outcomes of the provision of home-based services;
d.
provider outcomes pursuant to performance standards and program specifications for ICC, IHT, IBHT, TM, MCI, and CS; and 




e.
system outcomes as required by the Judgment.
�  The defendants’ Supplemental Proposal repeatedly insists that for the Court Monitor and their reporting obligations to continue, the plaintiffs must file a motion.  The defendants then argue, at each turn, that such motion should be denied.  The Court has frequently expressed its disinterest in allocating burdens and requiring motions, and recently extended the Monitor’s appointment and the defendants’ reporting duties without a formal motion.  Nevertheless, the plaintiffs are prepared to file such motion if the Court indicates, at the status conference, that one is needed.





�  The five areas – access to services, utilization of services, effectiveness of services, standards for services, and data collection and monitoring – and the respective disengagement criteria for each area are explained in detail on pp. 31-34 of the plaintiffs’ prior submission (Doc. 581).  For the Court’s convenience, they are appended hereto as Attachment A.





�  Specifically, the plaintiffs suggested how a single, targeted review of a sample of class members could generate the information needed to demonstrate compliance with proposed criteria on access to services, utilization of services, effectiveness of services, and data collection.  They even agreed that the defendants could use their planned implementation of the System of Care Practice Review (SOCPR), with some modifications, as this single review, thereby avoiding any objection that either the criteria or the measurement method would impose new or costly obligations on the Commonwealth.





�  The plaintiffs indicated a willingness to consider any counter-proposal or suggestion for narrowing the case, focusing future monitoring, or reducing future reporting.





�  The most recent summary of the Monitor’s in-depth evaluation of court-ordered services, the 2012 Statewide Report, was attached to the Response.  It represents the independent findings of the Court’s own agent, who is charged with the duty to assess compliance and report to the Court on the status of implementation of the Judgment.  As cited in the Response, the Statewide Report makes extensive findings that ICC and IHT services – core elements of the Judgment – are not functioning consistent with professional judgment nor the terms of the Court’s Order.  Significantly, and tellingly, the defendants never challenge these findings and barely mention them in any of their three court filings on compliance and disengagement.  


 


�   Despite the extensive explanation of the proposed disengagement criteria at the recent meetings of the parties, the defendants fundamentally mischaracterize the plaintiffs’ concerns as a lack of data.  See Supplemental Proposal at 3, 5, 7.  Rather, the concern is a lack of compliance, as evidenced by data.


 





�  Most of these indicators are incorporated in the current CANS instrument.  At trial, experts from Milwaukee, Wisconsin, the University of South Florida, and the Massachusetts Mental Health Services Program for Youth (MHSPY) described another outcome tool called the Children and Adolescent Functional Assessment Scale (CAFAS) that they used regularly to track child outcomes from home-based services.





�  This is not to suggest that a focused client review is the only reliable method for assessing compliance with the proposed disengagement criteria.  As noted in n. 6, supra, utilization data required by the Judgment or outcome instruments like the CANS or CAFAS can produce both individual and system-wide information on compliance. 
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