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PLAINTIFFS’ FIFTEENTH STATUS REPORT
I.
Introduction


On November 30, 2010, the defendants filed their next Report on Implementation, (Doc. 519) (hereafter Defs' Report), describing their view of the status of each requirement of the Judgment.  The service data summarized in the Report demonstrates both an increase in the number of children who receive each of the new remedial services, as well as an increase in the intensity and frequency of most services.  For children and families, this means that the promise of the Judgment is beginning to become a reality.  

At the same time, there are long waiting lists for services, both for Intensive Care Coordination and various therapy programs.  Since this issue has already been fully briefed and will be heard by the Court on January 31, 2011, this response does not address the timely access to services.  Similarly, since the defendants have elected to filed a Renew Motion for Clarification to challenge the Monitor's independent compliance reviews (Doc. 520), the benefits of the Community Service Review, the unique need for an independent assessment of compliance, and the proper deference due to the Monitor's professional judgment will be discussed in the plaintiffs' Opposition.  

 
The Plaintiffs’ Fifteenth Status Report highlights the key implementation activities, obstacles, and outstanding obligations under the Judgment.  As noted in prior status reports, as well as in their Motion to Ensure Timely Access to Services, it may soon be time for the parties and the Monitor to discuss standards for compliance.  Perhaps not surprisingly, there may be some disagreement between the parties as to the standards.  It appears from the Defs' Report that they consider the only obligations under the Judgment to be the implementation of the four projects described in ¶¶ 36 – 39.  See Defs' Report at 3 ("For this purpose, the Defendants construe Projects One through Four to include all tasks described in paragraphs 2-46 of the Judgment).  The plaintiffs strenuously disagree.  In their view, all of the provisions are of the Judgment must be fulfilled, and all of the elements of the services and service system described by these provisions must be implemented.  Otherwise, the vast majority of the Judgment would become a nullity.
    
II.
Implementation Activities 


A.
Informing and Education 
As more fully described in the Defs' Report at 3-12, there has been a considerable amount of written materials developed, updated, and disseminated to families, providers, and other stakeholders.  Similarly, the director the Children's Behavioral Health Initiative (CBHI) and the Compliance Coordinator has provided a significant number of presentations and outreach to other concerned entities, such as school personnel, health professionals, and families.  As noted in previous reports, the plaintiffs continue to believe that these written materials and state employee presentations must be supplemented to include presentations by family advocates and public service announcements for persons of limited English reading skills.  

B.
Screening and Identification  


Similarly, MassHealth data on screening demonstrates continued progress in identifying children with behavioral health issues.  See Defs' Rept. at 36.  But little has improved in ensuring that, or even documenting whether, identified children receive a full mental health assessment and any necessary treatment.  Despite requirements of MassHealth's own regulations, the defendants still do not collect information from anyone about the impact of a positive behavioral health screen, including: (1) whether the child is referred for and provided a mental health assessment, as mandated by EPSDT; or (2) whether the child is referred for and receives mental health services.  


C.
Assessments 

Although the Defendants' Report describes the recertification process for clinicians to administer the CANS and recounts an impressive number of CANS assessments that have been completed on youth, there is a striking lack of information about the findings of CANS assessments.  See Defs' Report at 20, 37.  Thus, the Court and the Court Monitor cannot determine if the fundamental purpose for mandating a standardized assessment process – to ensure accurate and consistent judgments by a wide range of mental health clinicians throughout the Commonwealth concerning the needs of children for home-based services – has been achieved.

D.
Service Implementation  


1.
Utilization 
Although the Defendants' Report describes no child-related information about the implementation of the new remedial services other than ICC, their quarterly utilization reports that are shared with the Monitor and the parties describe an increasing number of youth who are receiving home-based services.  Most impressively, youth are receiving an increasing intensity and frequency of each remedial service.  The plaintiffs have attached the portions of the most recent report, in order to provide the Court with this information.  See Ex. 1.


2.
Performance Standards
More than a year ago, the defendants agreed that, as required by ¶ 38(c)(vi), (vii), (viii), (ix), and (xii), they would develop service performance guidelines for each remedial service, similar to those created for ICC and set forth in the CSA Operational Manual.  An internal draft of each set of guidelines was due in March, and a revised draft for review by the parties due in early May.  To date, no guidelines have been created.  As a result, there are no accepted performance standards or quality measurements for any of the remedial services except ICC.  The absence of these standards means that service providers have no common criteria, such as access time lines, staffing ratios, or target outcomes, to guide the delivery of each service.  It also means that MassHealth has no common quality measurements to assess the delivery of each service by different provider agencies.  


3.
Provider Networks and Rates 
Despite the number of providers approved for each service, it is clear that limitations imposed upon these networks by MassHealth and its Managed Care Entities have to be modified, and the networks expanded, to reduce waiting lists and ensure timely access.  Providers continue to complain about inadequate rates and several have threatened to cease providing remedial services due to mounting business losses.  


4.
Service expenditures 

In support of their proposed remedy, the defendants estimated that the cost of implementing the new remedial services was over $459,000,000.  The Court cited this figure as one important reason that it adopted the defendants' plan.  Rosie D. v. Romney, 474 F. Supp. 2d 238, 239 (D. Mass. 2007).   Two years later, in support of the Motion to Modify the Judgment, the defendants dramatically reduced this projection, but still estimated that the new services would cost approximately $80 million in FY2010 (ending June 30, 2010), $200 million in FY 2011, and $260 million in FY 2012.  The Governor's request for the Rosie D. line item for FY 2012 will be released shortly before the next status conference, but last year it was less than half of the funding level that the defendants' most recent projection.  
III.
Outstanding Implementation Issues


In addition to the pending disputes on waiting lists and the CSR, the primary emerging implementation compliance issue is the defendants' data collection and evaluation process.  As described in prior status reports, the plaintiffs do not agree that ¶¶ 45-46 have been completed, since there is no reliable information on: (1) the referral and treatment of children who have had positive behavioral health screens; (2) the needs of youth who have had a preliminary assessment with the CANS; (3) the strengths and needs of youth who have had a comprehensive assessment; (4) the type, duration, frequency, and intensity of home-based services; and (5) the child-focused outcomes of services.

Finally, the parties still have not had an opportunity to further discuss the process for transferring children in expansion populations to CommonHealth.  However, based upon the preliminary findings of the Monitor's Community Service Review, which identified persistent problems accessing MassHealth benefits, and specifically the MassHealth benefit categories that cover all remedial services.  Moreover, it appears from the Monitor's Report on Community Service Agencies that CSA staff are confused, families are overwhelmed, and children in expansion populations who are eligible for CommonHealth simply are not being enrolled in this eligibility category.  
IV.
Conclusion

The plaintiffs look forward to discussing these issues with the Court at the status conference currently scheduled for January 31, 2011.
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CERTIFICATE OF SERVICE
I hereby certify that a copy of the foregoing document was filed electronically and served by mail on anyone unable to accept electronic filing.  Notice of this filing will be sent by e-mail to all parties by operation of the court's electronic filing system.
January 3, 2011



/s/ Steven J. Schwartz
� In fact, the four implementation projects were designed entirely by the defendants to serve as work plans for their implementation activities.   There was never any discussion – let alone an understanding – between the parties when these work plans were developed that they would incorporate all other provisions of the remedial plan and Judgment.  Therefore, focusing exclusively on the four projects is a particularly inappropriate standard for assessing compliance with the Judgment.
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