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PLAINTIFFS’ SIXTEENTH STATUS REPORT
I.
Introduction


On May 31, 2011, the defendants filed their Report on Implementation, (Doc. 531) (hereafter Defs' Report), describing their view of the status of each requirement of the Judgment.  The Defs' Report describes important activities concerning education, screening, and assessment which, subject to certain focused deficiencies described below, generally demonstrate continued progress.  See section III(A)-(B) infra.  Many other provisions of the Judgment, such as those addressing Intensive Care Coordination and Treatment Planning (Judgment, Section I(C), ¶¶ 19-30) and Covered Services (Judgment, Section I(D), ¶¶ 31-37), are not addressed in the Defs' Report because they are allegedly "completed."   This characterization is manifestly inaccurate and ignores both the role and findings of the Community Service Reviews.  See section III(C) infra.    

As more fully outlined in the Plaintiffs' Motion to Ensure Timely Access to Services, there are long waiting lists for services, including Intensive Care Coordination and various therapy programs.  Since this issue has already been briefed, with supplementation from the parties due this summer, and since the Motion will be heard by the Court on September 9, 2011, this response does not address the timely access to services.  

The Plaintiffs’ Sixteenth Status Report highlights the key implementation activities, obstacles, and outstanding obligations under the Judgment.  
II.
Compliance Standards


The plaintiffs believe it is now time for the parties and the Monitor to agree upon standards for compliance.   In the absence of such agreement by the fall of 2011, the plaintiffs will request that the Court establish such standards or clarify the standards that it will apply in determining compliance with its Judgment.  


It appears from the Defs' Report that they consider the only obligations under the Judgment to be the implementation of the four projects described in ¶¶ 36 – 39.  See Defs' Report at 2, n. 1 ("For this purpose, the Defendants construe Projects One through Four to include all tasks described in paragraphs 2-46 of the Judgment”).  In other pleadings opposing the Monitor's process for assessing compliance through the Community Service Review protocol (CSR), the defendants suggested that the simple completion of a task, as determined by their own report, constitutes a demonstration of compliance.  The plaintiffs strenuously disagree.  In their view, all of the provisions of the Judgment must be fulfilled, and all of the elements of the services and service system described by these provisions must be implemented.  Otherwise, the vast majority of the Judgment would become a nullity.


Given the apparent disagreement between the parties concerning the standards for compliance and the criteria for satisfying the Court's Judgment, it appears prudent for the parties, under the direction of the Monitor, to attempt to negotiate compliance standards.  If this process fails to generate an agreed set of standards, the Court should determine what it considers to be the criteria that must be met to satisfy its Judgment.  


In several areas, these standards are evident from the provisions of the Judgment.  The only issue is what methods will be used to measure compliance.  For instance, the provisions on Education and Outreach (Section I(A)) describe specific actions the defendants must take to inform families, providers, state agency staff, and the general public about the new remedial services.  The EPSDT statute, regulations, and its accompanying State Medicaid Manual make clear that the State's informing obligation must be "effective" in reaching eligible persons and in ensuring that children and families are made aware of the opportunity to receive screening, diagnosis (assessment), and preventive as well as restorative treatment.  But the Judgment leaves open the methods that the Monitor will use to assess compliance with these provisions.  

In other areas, the parties have agreed, or the Court has established, a process to measure compliance.  For instance, the provisions on care management, care planning, and service delivery (Judgment, ¶¶ 19-37) are currently being evaluated by the CSR, which the Monitor is implementing on a regional and statewide basis.  Yet there remains the important task of the parties agreeing upon, or, in the alternative, the Monitor determining, the specific level or scores on the CSR that constitute substantial compliance.    


Finally, in a number of other areas, there appears to be considerable confusion and even debate with respect to the Judgment's requirements.  For instance, the Judgment's provisions on access and quality standards for each of the remedial services (Judgment, ¶ 38) has been the subject of different interpretations by the parties and even contradictory interpretations by the defendants.  The defendants have claimed both that they have issued access and performance standards through their provider specifications for each service, and then contradicted this assertion by arguing, in their Opposition to the Plaintiffs' Motion on Timely Access, that these program specifications do not constitute access and performance standards within the meaning of the EPSDT regulations.   In these areas, compliance standards as well as an assessment process by the Monitor are needed.

Leaving this critical issue unresolved does not serve the interests of either party, the Monitor, or the Court.  The Judgment specifically requires that there be a compliance "scheme" and process for monitoring implementation.  Judgment, ¶ 34.  Therefore, the Court should establish a timetable for the parties to resolve these issues, for the Monitor to make recommendations to the Court on any unresolved issues, and for the Court to adopt compliance standards for its Judgment.
III.
Implementation Activities 


A.
Screening and Identification  


As previously noted, MassHealth data on screening demonstrates continued progress in identifying children with behavioral health issues.  See Defs' Report at 13.   The plaintiffs are encouraged that the defendants are now focusing on the follow-up actions to an identified behavioral health problem.   Id. at 15-16.  It is unclear from the Report whether the defendants are claiming that the data from its PCC Plan provider profiles is reliable or not.  Compare Defs' Report, p. 16 with n. 2, p. 15.  In any event, this information does not cover the vast majority of children with SED since they are in managed care plans.  Therefore, efforts to determine whether assessment and treatment services are offered to youth identified through the screening process as having a behavioral health condition is critical.  The data collection activities described in the Defs' Report at 17 seem useful, but the Report makes no commitment that such activities will actually occur.  Id. ("[T]he Defendants are assessing the feasibility of conducting a chart audit…").  

B.
Assessments 

Although the Report describes the recertification process for clinicians to administer the CANS and recounts an impressive number of CANS assessments that have been completed on youth, there remains a striking lack of information about the findings of CANS assessments.  See Defs' Report, 17-21, 37.  Thus, the Court and the Court Monitor cannot determine if the fundamental purpose for mandating a standardized assessment process – to ensure accurate and consistent judgments by a wide range of mental health clinicians throughout the Commonwealth concerning the needs of children for home-based services – has been achieved.   It is also impossible to determine if the CANS is being routinely used as part of the discharge planning process from acute inpatient facilities, DMH residential programs, and MassHealth's acute residential programs, as required by the Judgment, ¶ 16(e), 

In addition, it appears that almost half of all individual clinicians still do not use or report information on the CANS.  Id.. p. 37.  This glaring gap renders whatever CANS data that is available of limited utility.  Significant efforts to improve provider compliance with CANS requirements are needed.  See Defs' Report, p. 20.
 
C.
Service Planning and Delivery

As noted above, the Defs' Report contains no information on service planning and delivery, as required by ¶¶ 19-37.  However, the Monitor's regional CSR reports, which are now the accepted methods for assessing compliance with these requirements, reveal significant deficiencies and inconsistent practices across the Commonwealth with respect the adequacy of home-based assessments, service planning, crisis planning, discharge planning, and service delivery.
  


Specifically, the Northeast CSR assessed the performance of ICC teams and determined that 4% were optimal, 29% were good, 33% were fair, and 33% were marginal.  Thus, 66% of all teams require considerable improvement in order to meet compliance standards for ICC.  Systemic challenges included: 1) gathering and using assessment data to inform treatment planning; 2) the need for more specialized and skilled clinical involvement in developing individualized care plans; 3) difficulty accessing mobile crisis intervention; 4) inadequate risk and safety planning; 5) workforce instability; and 6) family frustrations related to changes in MassHealth eligibility.  Recommendations included: 1) strengthening care coordination; 2) reducing high caseloads (14% of care coordinators had caseloads greater than 18); 3) reducing lengthy waiting lists; 4) improving the continuity and quality of services provided; and 5) enhancing crisis planning and crisis services.

The Metro Boston review found that overall system practice was rated as follows: 9% optimal, 36% good, 31% fair, and 22% marginal, and 2% as poor.  These results mean that 53% of all teams require considerable improvement to meet compliance standards.  The CSR also found that 24% of youth evaluated demonstrated good or optimal progress, 49 % fair progress, and 27% marginal or poor progress.  In total, 69% of youth were not yet progressing at a good or optimal level.  

In the Southeast, there was considerable concern about the effectiveness and consistency of ICC teams, including: 1) the absence of, or failure to engage, relevant team members; 2) the need for greater understanding of core issues impacting youth and families; 3) a lack of individualization in care and treatment planning; 4) insufficient planning and support for transitions, including incorrect assumptions that services are time-limited; and 4) a lack of urgency in implementation and service planning.  As a result, recommendations focused on more individualized plans of care, better access to and synthesis of information about youth’s clinical and functional needs, and improved coaching and support to improve the quality and structure of supervision.   
D.
Covered Services 
As the Court (and the plaintiffs) first learned at the June 2, 2011 status conference, the defendants have decided to delete Crisis Stabilization Services from its waiver application to CMS.  As a result, despite the Court's 2007 order that such services must be in place by July 1, 2009, despite the defendants' assurances more than a year ago that these services would become available by July 1, 2011, and despite the patience and reliance of families on these assurances, there is no crisis stabilization program for class members.  Moreover, there is no alternative plan, and apparently no intention, to provide these services through another mechanism, despite the fact that all of the services' components, except room and board, are Medicaid reimbursable.  Thus, the Defs' Report, and specifically its assertion that the requirements of ¶ 32(b) and 38(c)(iv) are completed, id. at 31, is plainly erroneous.  

The Court indicated at the June status conference that it was deeply disturbed by these developments and would take appropriate action.  The plaintiffs will submit their proposal for such action in conjunction with their filing on access data, due at the end of July.   

E.
Managed Care Activities

The Defs' Report describes an extensive process of meetings whereby data is collected and oversight actions are performed by various managed care entities on behalf of MassHealth across the provider network.  Defs' Report, pp. 21-30.  This reported level of implementation management and engagement is impressive, although the exact details, content and outcomes of these meetings are not discussed.
   It is therefore important that the Court and the plaintiffs understand whether, as a result of this oversight, providers are delivering services in a more timely and effective manner, consistent with program specifications, and in a manner that actually results in improvements in children's behavioral health.  Unfortunately, there is no information on these essential issues.

F.
Performance Standards

More than a year ago, the defendants agreed that, as required by ¶ 38(c)(vi), (vii), (viii), (ix), and (xii), they would develop service performance guidelines for each remedial service, similar to those created for ICC and set forth in the CSA Operational Manual.  An internal draft of each set of guidelines was due in March 2010.  More than a year later, there still are no guidelines.  Moreover, MassHealth has announced that there will be none, or at least none shared with the plaintiffs.  As a result, there are no accepted performance standards or quality measurements for any of the remedial services except ICC.  The absence of these standards means that service providers have no common criteria, such as access time lines, staffing ratios, or target outcomes, to guide the delivery of each service.  It also means that MassHealth has no common quality measurements to assess the delivery of each service by different provider agencies.  
G.
Data Collection

As described in prior status reports, the plaintiffs do not agree that ¶¶ 45-46 have been completed, since there is no reliable information on: 1) the referral and treatment of children who have had positive behavioral health screens; 2) the needs of youth who have had a preliminary assessment with the CANS; 3) the strengths and needs of youth who have had a comprehensive assessment; 4) the type, duration, frequency, and intensity of home-based services; and 5) the child-focused outcomes of services.
IV.
Conclusion

The plaintiffs look forward to discussing these issues with the Court at the next status conference.  
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� In fact, the four implementation projects were designed entirely by the defendants to serve as work plans for their implementation activities.   There was never any discussion – let alone an understanding – between the parties when these work plans were developed that they would incorporate all other provisions of the remedial plan and Judgment.  Therefore, focusing exclusively on the four projects is a particularly inappropriate standard for assessing compliance with the Judgment.





�  The Western Massachusetts CSR report was issued last fall and discussed in the plaintiffs' prior status report.  The Central Massachusetts CSR report still has not been issued, but preliminary data revealed equal, if not greater, concerns regarding system performance and youth outcomes.


�  Without greater specificity it also is unclear whether each of the 136 meetings with In-Home Therapy providers, the 103 meetings with Therapeutic Mentoring providers, and the 33 meetings with In-Home Behavior Therapy providers were actually different meetings, since many, if not most, providers offer all three services.  
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