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AFFIDAVIT OF STEVEN J. SCHWARTZ 

1.
I have been one of the lead counsel in this case since the inception of this litigation.  To the best of my recollection, I have attended every design and implementation meeting of the parties since the Court entered its Final Judgment.


2.
In the first two years of these meetings, the Court Monitor retained consultants to assist the parties in developing the remedial services.  The lead consultant, John O'Brien, played a major role in the drafting of the medical necessity criteria and program specifications for each of the remedial services.  Mr. O'Brien is an expert on Medicaid and assists other states in securing CMS approval of Medicaid State Plan Amendments.
  

3.
When MassHealth issued the final program specifications for each remedial service, Mr. O'Brien made clear to the parties that CMS would consider these specifications as binding requirements for the provision of these services, and would use the specifications in any federal audit of the services.

4.
MassHealth also made clear that they considered the program specifications binding requirements for the provision of each remedial service.  Sharon Boyle, counsel for MassHealth, explained that the agency deemed these specifications the performance standards required by ¶ 38(c) of the Judgment.  


5.
In recent meetings of the parties, representatives of MassHealth have presented and explained the monthly CSA data report which is attached to the plaintiffs' Motion as Ex. 1 and which is discussed at length in the affidavit of Emily Sherwood, attached to the defendants' Opposition.  The defendants have made clear, in response to detailed questions from the plaintiffs, that the data element and time lines that measure how long a family is "waiting" is based upon the date when the family's interest in ICC services is confirmed, which could be days or weeks after an initial referral is made, if that referral came from a third party, and that date when a CSA representative offers to schedule an appointment.  See Ex. 1 at 2 (definitions of Initial Appointment Offered, Waiting to Schedule 1st Appointment).  When the plaintiffs sought further clarification of this data measure at the meeting, the defendants confirmed that it is not the time between the date when the family requests the service and when the appointment is actually held.

6.
In order to ensure that the Court has a full and accurate understanding of the scope of the waiting list issue, and the methodology used by the defendants to assess waiting list times, the plaintiffs subsequently sought supplemental written information from the defendants on waiting list data.  Specifically, in an email dated November 3, 2010, they requested:

(1)  Access time and waiting list information for each provider of remedial services other than ICC, and particularly for In-Home Therapy;
(2)  Data on the number of days from the date of referral (self or other) to the first face to face meeting with families, for each CSA provider, as we have requested repeatedly 
since last April;
(3)  Data on the number of days from referral to the actual provision (start-date) of services, for each CSA provider, as we have requested repeatedly since April;
(4)  Data on the number of days from family request to the actual provision (start-date) of services, as promised by MassHealth to the court at the May 18, 2010 status conference [see Transcript, p. 30]; and 
 (5)  The names of each CSA in each category of Report 5 of the monthly CSA report, as well as other CSA specific information from at least Reports 3-4. 


7.
In an email dated November 15, 2010, counsel for MassHealth responded that "I have been informed that the information you requested in your email of November third is not readily available, and therefore certainly won't be available before the 22nd, except to the extent that it is data we have already provided."  


Signed this 16th day of November 2010.








/s/ Steven J. Schwartz







Steven J. Schwartz

�  Mr. O'Brien formally worked for the Technical Assistance Collaborative.  Because of his expertise in Medicaid, he was recently hired as a deputy to the Secretary of the federal Substance Abuse and Mental Health Services Administration (SAMHSA), and works as the liaison with CMS.   
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