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PLAINTFFS' MEMORANDUM IN SUPPORT OF 

MOTION TO ENSURE TIMELY ACCESS TO REMEDIAL SERVICES

I.
Introduction

In its initial liability decision, the Court found that the Commonwealth was violating both the EPSDT provisions and the reasonable promptness requirement of the Medicaid Act.   Rosie D. v. Patrick, 410 F. Supp. 2d 18, 23 (D. Mass 2006).  In its final Judgment, the Court mandated that all remedial services be delivered promptly and consistent with federal EPSDT requirements.  Rosie D. v. Patrick, 474 F. Supp. 2d 238, 239 (D. Mass 2007).  Despite these findings and orders, there is overwhelming evidence that several of the new remedial services, and particularly Intensive Care Coordination (ICC), In-Home Therapy Services (IHT), and Mobile Crisis Intervention Services (MCI) are not being offered in a timely manner.  In fact, there are often long waiting lists for these services, at least in several regions of the Commonwealth, that result in children being denied needed services promptly, that cause serious harm and even deterioration in a child's condition, and that plainly are inconsistent with the purpose of the EPSDT program and the mandates of the Medicaid Act.  As a result, the plaintiffs have filed a Motion to Ensure Timely Access to Remedial Services.  This Memorandum is submitted in support of that Motion.

II.
Background

On July 1, 2009, the Commonwealth initiated ICC, Family Support Services, and MCI.  Over the next several months, the remainder of the mandated remedial services, other than Crisis Stabilization Services, began.  Within sixty days, waiting lists began.  And over the past several months, these waiting lists have continued to grow longer, often exponentially so.

The Court has been informed of the existence and impact of waiting lists and considered the need for further action for almost a year.  In their Twelfth Status Report (Doc. 475), filed on December 14, 2009, the plaintiffs alerted the Court to this problem.  Id. at 4-5.  By early 2010, the plaintiffs and Court Monitor had received numerous complaints about delays in access to services and the subsequent establishment of waiting lists by Community Service Agencies (CSAs) and other remedial providers.  In their Twelfth Supplemental Report (Doc. 476), filed on February 9, 2010, the plaintiffs identified waiting lists as one of three urgent issues demanding court oversight.  Id. at 1-2.   At the February 12, 2010 status conference, the Court directed the parties to meet and propose joint solutions to waiting lists, as well as two other obstacles to implementation.  In their Thirteenth Status Report (Doc. 482), filed on May 11, 2010, the plaintiffs reported that no progress had been achieved in resolving the waiting list issue, and that the defendants were unwilling to take any formal action to require providers to offer services promptly.  Citing heightened concern from parents and providers over ever-increasing waiting lists, the plaintiffs urged the Court to take action consistent with the federal Medicaid Act.  

 The Court began its May 18, 2010 status conference by stating, in strong terms, its own concerns about the growing waiting lists, as reported by the Monitor.  It expressed its view that this problem, perhaps more than any other, threatened both the integrity of its Order and the effectiveness of the new children's mental health system.  The Court requested that the plaintiffs submit a proposed order to redress the waiting list problem.   On June 1, 2010, the plaintiffs submitted an order (Doc. 490) that would require the reduction and elimination of waiting lists for ICC and other remedial services.  The defendants opposed the order (Doc. 494), arguing that judicial involvement was not necessary at this time, and instead, requesting an additional three months to work with their managed care entities and to gather data about the extent and causes of waiting lists solely with respect to ICC.

Although the Court had indicated it would make a decision on the proposed order at the July 18, 2010 status conference, it was forced to devote the entire hearing to the defendants' last minute request to enjoin the Court Monitor's case review process.  Similarly, the entire next court hearing, held on September 30, 2010, was devoted to arguments on the defendants' Motion for Clarification concerning the Monitor's compliance review.  At the conclusion of that hearing, the Court invited the plaintiffs to file a motion on waiting lists, if available information indicated that waiting lists continued to be a serious issue.  

As more fully described below, the defendants have shared the first two rounds of data for ICC services for July and August 2010 with the Monitor and the parties.  Although the data confirms, and the defendants acknowledge, that youth are waiting weeks and sometimes months for ICC services, the defendants continue to insist that there is no need for judicial intervention and no noncompliance with the Court’s Judgment.
  

III.
Waiting Lists Continue to Grow, Causing Harm to Children

It is increasingly common for families to hear that the new Medicaid behavioral health services are not available in a timely way - that they must wait weeks, even months to receive the care and treatment their children need.  Many other families are never even afforded the opportunity to wait for care because they are diverted to other services.  Waiting lists affect not only ICC but the full array of home-based services.  Every day they are causing unnecessary harm and contributing to the suffering of families and youth with mental health needs.

A.
Youth Are Forced to Wait Weeks, If Not Months, to Access Intensive Care Coordination – the Centerpiece of the Court’s Remedial Order.

CSAs across the state have waiting lists ranging from weeks to months just to receive an initial appointment.  The Parent/Professional Advisory League (PAL), the Massachusetts chapter of the Federation of Families for Children’s Mental Health, reports that waiting to access care is the number one complaint logged in their statewide database.  See Supplemental Affidavit of Lisa Lambert (“Lambert Affidavit”), attached as Exhibit 1, ¶¶ 1, 7.  While these families have individual services needs, there are clear commonalities in their efforts trying to access remedial services.
  Id.  

First, families who seek ICC rarely are offered face-to-face meetings within three days of a referral.  Instead, they are told it will be weeks or sometimes months before a case manager can even meet with them to discuss their needs and thoroughly describe available services.  See Lambert Aff., ¶¶ 9, 14, 19-22.  Second, families are not informed about the time frames in which they are entitled to receive ICC or other remedial services.  Used to extended waits for other mental health services, they simply resign themselves to more of the same, thus lowering expectations for care and depleting motivation to seek help.  Id., ¶ 10.  Third, despite program requirements, families who do decide to wait for ICC rarely receive interim services.  Instead, they experience a kind of service limbo, with little advice or direction on how to proceed with their child’s care.  Id., ¶¶ 11, 19-22.   Fourth, families who are referred to other CBHI services frequently end up on waiting lists with those providers as well, further delaying access to needed care.  Id., ¶¶ 12, 14, 16.   

Finally, families frequently are diverted from ICC by CSA providers themselves.   Id., ¶¶ 8-9.  Families often call the local CSA because another provider, school or agency has told them to contact the agency for help.  Families referred by the CSA to other services never have the benefit of an in-person meeting or a chance to learn about the wraparound process.  Not only are they deprived of a meaningful choice between services, they are denied even the opportunity to be counted among those who are “waiting” for needed care in the community.
  Id.

These issues are illustrated by a family that was assisted by the Center for Public Representation.  See Third Affidavit of Kathryn Rucker, (“Rucker Affidavit”), attached as Exhibit 2, ¶ 5-9.  After taking basic information regarding the youth and family, the CSA provider stated that no one would be in touch with the youth’s mother for at least the next four to six weeks.  Only after being advised by a Center attorney about its obligations under the ICC program specifications did the CSA agree to promptly contact the family and confirm their interest in the service.
  Id., ¶ 9.  


In the seven weeks that followed, the family was given no written information or other description of ICC or Family Support and Training.  Rucker Aff., ¶ 6. The CSA provided no contact person in the event of a crisis, and did not contact the family while they waited for care.  Id., ¶ 7.  Finally, they offered no interim supports, made no referrals to other remedial services, and failed to direct the family to any other regional providers who might have had greater capacity to serve them.  Id.,¶ 9.  Under these circumstances, it is easy to understand why many families would eventually decide not to “confirm” their interest in services, or simply drop off the waiting list in search of more responsive resources.  


ICC is the linchpin of the new home-based service system, and CSAs are a focal point for families in their search for appropriate referrals and service information.  The significant and persistent nature of waiting lists for these services, and the experience of families who do wait, threatens to undermine the effectiveness, and the credibility, of the remedy in this case.

B.
There Are Lengthy Waiting Lists for Many, If Not Most, of the Other Remedial Services 

Families experience delays in access to care across the entire continuum of home-based services, despite program specifications approved by CMS that set out specific time frames for the delivery of prompt, medically necessary care.

Children struggle to access to In-Home Behavioral Therapy Services in several regions of the state, where families have waited 6-8 weeks for behavioral services, even after they have a treatment recommendation from a Care Planning Team.  See Rucker Aff., ¶¶ 4, 12, 14; Lambert Aff., ¶¶ 14, 16.  Access to In-Home Therapy also vastly exceeds the 24 hour time frame required for initiation of service, and often involves waiting lists of 2-3 weeks or more.  See Rucker Aff., ¶¶ 4,14; Lambert Aff., ¶ 12.  
Similar delays in access to Therapeutic Mentoring have caused some families to wait weeks or months for the initiation of these services, rather than the three business days required by the defendants' own standard for timeliness.  See Rucker Aff., ¶ 15.  In one case, a mother waited five months for the mentor her teenage son so desperately needed.  In the interim, his depression increased and his social isolation worsened.  He continued to be severely bullied at school, but had no one with whom he could confide or ask for help.  Despite having access to a Care Planning Team, he received no assistance in identifying other providers or advocacy to expedite services.  At least in part due to the delay in accessing services, this young man experienced two psychiatric hospitalizations while he waited for a chance to access this medically necessary service.  Id.   
Even Mobile Crisis Intervention, a service predicated on the delivery of

immediate assistance to families in crisis, is subject to delays, with families unable to access timely care and treatment.  Across regions, it is not uncommon for families in crisis to hear that a mobile response is hours away, or that presentation at the Emergency Room is the recommended option.  Lambert Aff., ¶ 17.  In one instance it was reported that the crisis team did not respond at all, despite multiple calls and an advocate traveling to the crisis location.  Id., ¶ 18.  As a result, children experience police interventions rather than behavioral health treatment, spend hours in limbo at emergency care settings and suffer extended, in-patient hospitalizations— traumatic events which might have been prevented, mitigated, or resolved if the Mobile Crisis program responded in a timely way.  See Rucker Aff., ¶ 13 ; Lambert Aff., ¶¶ 17-18.  Similar concerns and deepening frustration by families regarding the delays in crisis services have been reported as part of the Court Monitor's CSR process. 


Despite these persistent waiting lists and family complaints, the defendants do not maintain any data on access to these other remedial services.
  As a result, the depth and consequences of this problem is not fully known.  But as the leading family organization in the Commonwealth notes, lack of timely access to services is the number one complaint, and "for every family who raises an issue, there are many more experiencing the same problem."  Lambert Aff., ¶ 4.  

C.
Youth and Families Are Harmed, and Their Stability in the Community
Jeopardized, by the Failure to Promptly Provide Medically Necessary Services. 

For youth and families who need remedial home-based services and who wait in limbo without access to treatment, the resulting pain and suffering is always great and can be debilitating.

Recently, a youth waited more than six weeks for initiation of ICC, during which time she experienced homelessness, became increasingly self-injurious, and ultimately required acute, in-patient hospitalization.  See Rucker Aff., ¶ 10.  Had ICC and other remedial services been available in a timely manner, this admission might have been avoided.  In any event, the family would presumably have received the additional support of a team that could have helped to mitigate, if not resolve, the crisis.  Id., ¶ 11.  But even after ICC services finally began, she remained hospitalized for six more weeks before a care planning meeting even was convened, despite the provider’s awareness of recent involvement by the Department of Children and Families (“DCF”) and an increasing risk that the youth would be taken into agency custody without alternative discharge options.  Id.
Another youth spent several weeks this summer in an acute hospital setting out of state.  His discharge was delayed because of the inability to promptly access ICC.  See Rucker Aff. at ¶ 14.  In a third case, a youth’s school filed a Child In Need of Services petition (“CHINS”).  The mother sought ICC to help address her child’s behavioral health needs and resolve the CHINS proceedings.  She had been waiting four weeks for a face-to-face meeting, only to be dropped from the list after reporting a change in family income.  She was never informed about options to continue her son’s eligibility under CommonHealth.  See Lockhart Aff., ¶ 8 .  
For years before the Rosie D. remedy became a reality, families suffered due to the absence of home-based services.  Their children experienced destabilizing crises, interruptions in educational services and out of home placements.  Regrettably, this suffering continues for many class members for whose access to medically necessary care and treatment now lies just out of reach. 

D.
Collecting Some Data on ICC Will Not Resolve Delays in Access to Care Across Multiple Remedial Services.

The defendants’ data fails to measure many important aspects of the service delivery system, and is therefore inadequate for judging the real extent of the waiting list problems in Massachusetts.  See Defs' August 2010 CSA Report, attached as Exhibit 4.  First, current data does not track or identify the actual length of time some families are waiting for initiation of ICC services.  It is predicated on a definition of waiting that does not include third party referrals made on behalf of families.  These families are not considered to be “waiting” until the CSA contacts them to confirm their interest in services.  This follow-up step should occur within 24 hours.  However, as noted above and reflected in recent explanations of ICC data, this follow-up can take weeks to occur and, in some cases, is never successfully completed.  

Second, existing data provides no indication of the extent to which families are waiting for other key aspects of the ICC engagement process to occur, including home-based assessments, Care Planning Team meetings, Individual Care Plans, and, perhaps most importantly, interim services.   As noted above, failure to observe these program specifications is equally likely to result in harm to youth and families.  And while data reports reference youth who are referred elsewhere or are ineligible based on insurance status, these numbers do not attempt to scrutinize the extent to which families are prematurely diverted to other systems without a face-to-face meeting or full explanation of available services, without important information regarding insurance entitlements, or without a full diagnostic assessment which may reveal qualifying behavioral health conditions.

Finally, the Commonwealth’s data collection plan includes no information regarding the extent to which youth and families are waiting for In-Home Therapy, In-Home Behavioral Services or Therapeutic Mentoring.  Reports gathered by advocates across the state, and recent CSR feedback, confirm the existence of long waiting lists for most of these services in many regions of the Commonwealth.  These violations are equally serious, equally harmful and equally warranting of the Court’s attention.

Waiting lists threaten the credibility of the new service system and jeopardize the health and well-being of class members.  Home-based services were created under Rosie D. v. Patrick to remedy EPSDT violations, yet the defendants' inability to ensure the timely provision of these medically necessary services now constitutes an ongoing violation of federal Medicaid law and noncompliance with the Court’s Judgment.

IV.
Waiting Lists for Medicaid Services Violate the EPSDT, Reasonable Promptness, and Reasonable Standards Provisions of the Medicaid Act.

A.
Waiting Lists Violate the Purpose and Requirements of the EPSDT Provisions to the Medicaid Act.

Congress enacted the Early and Periodic Screening, Diagnosis, and Treatment provisions (EPSDT) of the Medicaid Act, 42 U.S.C. §§ 1396a(43), 1396d(a)(4)(B), 1396(r), in order to ensure that children receive regular, preventive medical care so that conditions are detected "early" and treated promptly, before they become serious, debilitating, and/or chronic.  As the Fifth Circuit Court of Appeals noted in its leading EPSDT decision, S.D. v. Hood:

A principal goal of the program is to "[a]ssure that health problems found are diagnosed and treated early, before they become more complex and their treatment more costly."

391 F.3d 581, 585-86 (5th Cir. 2004) (citing State Medicaid Manual, § 5010B) (emphasis added).  

Numerous other courts, recognizing the same purpose, have held that Congress' intent would be thwarted, and the statute violated, unless services were provided as soon as a need was detected and medically necessary services were identified.   Clark v. Richman, 339 F.Supp.2d 631, 640 (M.D. Pa. 2004) (“The Commonwealth’s [Medical Assistance] program must also provide for the actual provision of EPSDT services in a timely fashion.”)(emphasis added); Memisovski v. Maram, 2004 U.S. Dist. LEXIS 16772, at * 149-151 (N.D. Ill. 2004) (holding that state’s failure to establish a health and well-being program that ensured provision of services to Medicaid-enrolled children on a timely basis violated the EPSDT requirements of the Medicaid Act).  The court in Memisovki declared, in language quite relevant here: 

These EPSDT requirements differ from merely providing ‘access’ to services; the Medicaid statute places affirmative obligations on states to assure that these services are actually provided to children on Medicaid in a timely and effective manner.

Id. at *149, citing Stanton v. Bond, 504 F.2d 1246, 1250 (7th Cir. 1974) (emphasis added); see also    Katie A. v. Los Angeles County, 481 F.3d 1150, 1159 (9th Cir. 2007) (“States also must ensure that the EPSDT services provided are reasonably effective.  Thus, the State Medicaid Manual states at several points that EPSDT services must be sufficient ‘to achieve their purpose.’”)   (internal citations omitted) (emphasis added).


The EPSDT regulations make this mandate specific.  42 C.F.R. § 441.56(e) (1984) requires that the State Medicaid Agency "must set standards for the timely provision of EPSDT services, which meet reasonable standards for medical and dental practice...and must employ processes to ensure timely initiation of treatment…."   See also Clark, 339 F. Supp. 2d at 647 (upholding claim for “failure to employ processes to assure the timely provision of” EPSDT dental services in violation of the Medicaid Act and 42 C.F.R. 441.56(e), in particular).  As discussed more fully below, see section IV(C) infra, MassHealth has set standards for ICC and other remedial services, consistently violates these standards, and plainly does not employ processes to ensure timely initiation of treatment as measured by these standards.  
System-wide waiting lists of weeks or months for services contravene EPSDT’s unique purpose and legislative history that focuses on the early detection of a child's medical conditions.  They are inconsistent with the statute's mandate on timely treatment and prompt amelioration of medical conditions.  Finally, they contradict the regulatory requirement for timeliness, even as measured by the state's own standards. 
B.
Waiting Lists Violate the Reasonable Promptness Provisions to the Medicaid Act.

The Medicaid Act also mandates that requested medical assistance “shall be furnished with reasonable promptness to all eligible individuals.” 42 U.S.C. § 1396a(a)(8); 42 C.F.R. § 435.930(a)-(b) (1996).  Court have interpreted this requirement strictly and applied it vigorously.  See Doe v. Chiles, 136 F.3d 709 (11th Cir. 1998).  In Doe, the Eleventh Circuit construed the reasonable promptness implementing regulation, 42 C.F.R. § 435.930(a)-(b), to require that responsible state agency “must,” among other things, “[f]urnish Medicaid promptly to recipients without any delay caused by the agency's administrative procedures,” and “[c]ontinue to furnish Medicaid regularly to all eligible individuals until they are found to be ineligible.” Id. at 714.  It concluded that "[S]ection 1396a(a)(8) – as further fleshed out by these regulations – creates a federal right to reasonably prompt assistance, that is, assistance provided without unreasonable delay."  Id. at 717.  See also Bryson v. Shumway, 308 F.3d 79 (1st Cir. 2002) (Section 1396a(a)(8) affords private cause of action for provision of Medicaid services).  

Numerous other courts have applied the reasonable promptness provision to invalidate waiting lists for medically necessary services.  See Boulet v. Cellucci, 107 F.Supp.2d 61, 79 (D. Mass. 2000) (“[T]he waiting list violates the ‘reasonable promptness’ requirement if settings are available for the services plaintiffs request.”).  In Boulet, the court held that the placement of mentally disabled persons on a waiting list for Medicaid services violated § 1396a(a)(8), where those services were otherwise available.  Id. at 80.   In Alexander v. Novello, 210 F.R.D. 27 (E.D.N.Y. 2002), the court declared that:

[B]y definition a child found eligible for [Medicaid services] cannot receive sufficient treatment unless he or she is receiving [medically necessary services]. … Thus, at least half of eligible children on the wait list are not receiving services they are entitled to pursuant to defendants’ own regulations and admissions.” 

Id. at 36.  

The remedial services ordered by the Court are fully funded and available to class children and their families.  They must be provided consistent with the Court's orders and the defendants’ own reasonable access standards.  Waiting lists for available, medically necessary Medicaid services that exceed the state's own reasonable standards are a per se violation of the reasonable promptness provision of the Act.  Waiting lists for children who urgently need these services to prevent a worsening of their condition also contravene the EPSDT provisions of the Act.  And waiting lists for children with serious emotional disturbance (SED) who are entitled to the remedial services that were ordered by the Court also violate the Judgment in this case.    

C.
Waiting Lists Violate the Reasonable Standards Provisions to the Medicaid Act.


The Medicaid Act mandates that States set reasonable standards.  42 U.S.C. § 1396a(17).  Regulations applicable to services for children require that the responsible state agency “set standards for the timely provision of EPSDT services.”  42 C.F.R. § 441.56(e).   Courts have applied the statutory standards provision and the regulatory timeliness provision conjunctively with the reasonable promptness requirements of the Medicaid Act.  See Kirk T.  v. Houston, No. 99-3253, 2000 WL 830731 at *3-4 (E.D. Pa. 2000) (granting summary judgment on reasonable promptness claim to plaintiff class challenging the adequacy of behavioral health rehabilitative services where state failed to impose adequate temporal guidelines for provision of service); Mendez v. Brown, 311 F.Supp.2d 134, 140 (D. Mass. 2004) (Neiman, J.) (finding private rights of action under both § 1396a(a)(8) for violation of reasonable promptness and 1396a(a)(17) for failure to impose “reasonable standards” where state denied benefits for breast reduction surgery under the Medicaid Act).  The Kirk T. court, in particular, held that: “Regardless of whether the regulation [42 C.F.R. § 441.56(e)] or merely the statute is used as a guide, services must still be provided with reasonable promptness.” 2000 WL 830731 at *3.

.
As required by the statute and regulation, the Commonwealth has established standards for the timely provision of ICC and most other remedial services.  These standards are set forth in MassHealth's program specifications for each service.  The specifications were submitted to CMS as part of its review of the State Plan Amendments for these services, and are subject to federal audit.  The program specifications describe how the new services are delivered, the required qualifications of staff, and the various time frames within which care and treatment must be delivered.  

Several program specifications set forth detailed time lines for each step in the intake, eligibility, service planning, and service delivery process.  For instance, the ICC specifications require that “[t]elephone contact is made with the family within 24 hours of referral, including self-referral.”  Additionally, the provider must offer a face-to-face interview with the family within three calendar days in order to discuss the service and obtain consent.  A comprehensive home-based assessment must be completed within three weeks, and the first meeting of the full wraparound team, called the Individual Care Team, must be convened within twenty-eight days.  Home-based services must be provided promptly thereafter.  Finally, any necessary interim services must be provided immediately pending the completion of the assessment and the convening of the team.  Thus, under MassHealth's own program standards, children eligible for ICC should be receiving a full range of needed home-based services in a little over a month from the first request or referral to the CSA. 
    

The program specifications for In-Home Therapy Services require that providers must respond telephonically to all referrals within one business day and offer a face-to-face meeting within 24 hours.   For Therapeutic Mentoring, providers must contact the family to initiate services within three business days of the receipt of the referral.  Finally, the Mobile Crisis Intervention specifications provide that crisis teams must arrive in at the family's home or other community location within one hour of a telephone request, twenty-four hours a day.  

All providers are required to comply with these service standards by contract.  These standards are the Commonwealth's attempt to comply with the statutory requirement for reasonable standards and the regulatory provision on timeliness.   But there has been little to no effort to satisfy the regulatory requirement for monitoring processes that ensure timely treatment.  In fact, despite repeated complaints from families, the plaintiffs, and the Monitor, the defendants still have no process in place to monitor the timeliness of In-Home Therapy Services, In-Home Behavior Services, or Mentoring Services.  

By any measure of timeliness, and certainly by the defendants own federally- approved standards, none of the home-based services ordered by the Court is being provided in a timely manner.  Put another way, the defendants still are denying children with SED medically-necessary services as required by federal law. 

The defendants are violating their obligation to offer early, preventative care and treatment to class members in need.  Instead, youths' conditions can worsen as they wait for medically necessary services.  Long standing waiting lists for court-ordered remedial services constitute a violation of the EPSDT, reasonable promptness, and reasonable standards provisions of the Medicaid Act, as well as noncompliance with the terms of the Judgment.

 V.
The Court Should Enter an Order Requiring the Defendants to Comply with the Judgment and with the Medicaid Act, and to Eliminate Waiting Lists for All Remedial Services. 

A.
A Court Order Is Necessary to Remedy Ongoing Violations of Federal Law and to Ensure Timely Access to Remedial Services. 
Despite the defendants'  repeated oral and written assurances, made at every hearing and in response to every filing concerning waiting lists, the undeniable reality is that waiting lists exist, that waiting lists are becoming longer, and that waiting lists for services other than ICC are not even being considered, let alone addressed. 

Not surprisingly, months of preparing for and collecting data has not resulted in significant reductions in waiting lists for ICC, let alone other remedial services, and is demonstrably insufficient to ensure class members are receiving medically necessary care.  Thus, it is clear that waiting lists will not go away simply because the defendants say that they will.  In fact, given the limited response by the defendants themselves – instructing their managed care entities to collect data on ICC – has been plainly inadequate.  Even the data that is collected does not measure adherence to the access time frames that the defendants themselves developed for ICC.  

Despite repeated discussions and briefings to the Court on this issue, the defendants have presented no other specific plans or strategies for eliminating illegal waiting lists.  Rather, defendants maintain their claim that the service system is in compliance with the Court’s Judgment and that no further action is necessary, despite managed care data to the contrary.  This data is confirmed and explicated by the powerful stories of struggling children and families from advocates and parent organizations, the CSR, and class members themselves – all documenting the existence of waiting lists across services and throughout the state.  

Waiting lists are not an inevitable “start-up” problem.  The defendants have not argued, and cannot point to any evidence in support of the premise that long waiting lists for ICC, IHT, IHB and MCI are commonplace, even when these services are first initiated.  Nor can they claim to be surprised by the level of demand for care.  In fact,  the total number of children served by ICC is far less than 25% of the number projected by the defendants and the Court just two years ago. Similarly, the total amount of funding requested for the delivery of all remedial services is less than 25% of that projected by the defendants and cited by the Court in its remedial order, see Rosie D., 474 F. Supp. 2d at 239.  Moreover, while there may be no single cause for these waiting lists, it is undeniably the result of inconsistency among providers and within the system implementation effort as a whole.  This reality belies any suggestion that the problem is not solvable or is dependent on complicated and mysterious factors.  Finally, as more fully described above, waiting lists for medically necessary services violate federal law.  This is precisely the reason why court action is needed, and why it is the proper time for such intervention.


 B.
The Court Should Enter the Proposed Order Filed on June 1, 2010.


The plaintiffs' proposed order on waiting lists is a modest and measured response to this longstanding implementation issue and federal law violation.  It leaves substantial discretion to state officials concerning both how and when to collect waiting list information, and, most importantly, what to do to remedy this deficiency.  It recognizes that not all systemic problems are solvable immediately, and therefore explicitly establishes a best efforts standard to redress this violation.  It leaves it to the Court Monitor to oversee what remedial efforts are undertaken, when they are completed, and whether they are adequate.  In sum, the proposed order constitutes an incremental judicial response to a well-documented federal law violation.  

Without direct intervention by this Court, the ongoing pattern and problem of waiting lists will continue.  So too will the painful consequences for youth and families denied timely access to the care and treatment then desperately need.

VI.
Conclusion


For the reasons set forth above, the Court should enter the proposed order on waiting lists that was filed on June 1, 2010.  
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�  The defendants made no proposal on data collection or other efforts to address waiting lists for the remaining remedial services.   Despite the urging of the Monitor and the suggestion of the Court, the defendants refused to gather any data – even on waiting lists for ICC services – that measured compliance with the explicit requirements of their own program specifications for this service.  Specifically, they rejected all requests to assess whether families were provided a face to face meeting within three days of contacting the CSA, despite the clear language in the ICC program specification that this occur.  


 


�   The Defendants' Response to the Plaintiffs' Proposed Form of Order (Doc. 494) erroneously claimed that:


As demonstrated in their June 1, 2010 Implementation Report, the defendants remain in full compliance with the existing Judgment. In addition, the defendants continue to collect data on each of the services contemplated by the Judgment, and to provide periodic reports to keep the Court, the Monitor, and the plaintiffs apprised of their activities, progress, and potential problems. Accordingly, no additional order is required to ensure: (1) that data are collected with respect to wait lists that providers may have, or any other facet of the remedy services; (2) that the defendants will be diligent in assuring that the remedy services are made available, on a timely basis, to Medicaid members; (3) that all relevant information will be timely reported to the Court; or (4) that the defendants will continue to cooperate with the Monitor in her oversight of the remedial process.





�  PAL typically receives dozens of calls every month from families across Massachusetts as well as many emails and drop-in visits.   Since January 2010, they have been logging calls from families concerned about access to services within the Children’s Behavioral Health Initiative (CBHI).   Just in the first six months of this year (January - July 2010), they received a total of 963 calls or about 137 a month.  Lambert Aff., ¶ 6 





�  Families who are on Medicaid, who need and want remedial services for their child, and who are eligible for CommonHealth, but are currently in another Medicaid expansion population, do not appear on any waiting list.  They represent an unknown number of youth still suffering without needed supports.  See Affidavit of Leslie Lockhart (“Lockhart Affidavit”) attached as Exhibit 3, ¶ 4.





� Under MassHealth data definitions, until this confirmation of client interest occurred, the family was not considered to be “waiting,” despite the admitted existence of a waiting list.  Therefore, had the Center attorney not intervened, this family would never have appeared in waiting list data presented to the Court.   





�  The only data available on any remedial service, other than the recent ICC wait times, confirms that the percentage of mobile crisis visits in the community – as opposed to in a hospital – has remained at approximately 50% for almost a year.  Thus, half of all crises still require families to come to hospital emergency departments to receive needed assessments and crisis intervention.


� Recent data on ICC reveals that almost a quarter of all children who sought ICC services in August are still waiting for their first appointment, in plain violation of the three day standard.  In fact, 20% of all children were still waiting well more than twenty days after seeking ICC services, and 10% were waiting for more than forty days.  
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