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PLAINTIFFS' REPLY TO DEFENDANTS' OPPOSITION TO MOTION FOR AN ORDER TO ENSURE TIMELY ACCESS TO SERVICES

I.
Introduction


Because the defendants have failed, for almost a year, to effectively address the growing waiting lists for remedial services, the plaintiffs filed a Motion for an Order to Ensure Timely Access to Remedial Services (Doc. 507).  On November 12, 2010, the defendants submitted an Opposition (Doc. 511), arguing that neither the facts nor the law required the entry of the requested order.  Because the defendants' analysis of the facts that confront families who are waiting for services is both misleading and incomplete, and because their discussion of the law is both inaccurate and outdated, the Motion should be allowed.  

II.
The Defendants' Analysis of the Facts Is Misleading and Incomplete.


A.
The Defendants' Definition of "Waiting" Is Misleading. 

The defendants' analysis of the facts on waiting lists is misleading, inconsistent, and insensitive to the impact on families and children.  

The defendants' data collection methodology does not accurately measure what it actually means to families to wait for services.  As indicated in the definitions of their CSA report, attached to the Motion as Ex. 4, "waiting" is calculated as the number of days between two events: (1) the date on which the family confirms that they are interested in ICC services; and (2) the date on which a CSA representative offers to schedule a face to face appointment.  Both of these measures are self-serving and hardly reflective of the commonsense meaning of "waiting" for families and children who need help.   

Many families are referred for ICC services by other concerned and involved persons, including state agency staff, such as DCF social workers, DMH case managers, DYS probation officers, as well as school officials, family advocates, and even the plaintiffs' attorneys.  For purposes of calculating waiting times, the date of referral is deemed irrelevant by MassHealth, even though its own program specifications for ICC establish an access timeline for the CSA's response to referral.
  Instead, under the defendants' data collection methodology, "waiting" only begins on the date on which the family is contacted by CSA representative and confirms that they want ICC services.  Delays in responding to referrals are simply excluded from the calculation.  For example, if a state agency case worker or a Center for Public Representation attorney calls a CSA and refers a child for ICC services on June 30, but the CSA representative does not contact the family and confirm their interest in ICC services until July 31, only the latter date is relevant for calculating when the family begins "waiting."  
Second, and even more problematically, the end date for calculating "waiting" is not when the first face to face appointment actually is held, but instead, when it is offered and scheduled.  See Affidavit of Steven Schwartz, attached as Ex. 6, ¶ 5.   Thus, in the example noted above, if a CSA representative calls the family on July 31, confirms their interest in ICC services, and schedules an appointment for September 1, under the defendants' calculation of waiting, the family has waited 0 days.  Put simply, delays in responding to referrals as well as delays in actually holding appointments are deemed irrelevant to the calculation of waiting.
  What matters under the defendants’ methodology is only when an appointment is offered, not when it occurs or even is planned to occur.  Schwartz Aff., ¶ 5; Sherwood Aff., ¶ 11.  And of course, when mental health treatment actually begins is nowhere in the calculation.

This methodology is directly at odds with what the defendants promised the Court at the May 18, 2010 conference, to say nothing of what they promised families and children.  At the conference, Ms. Sherwood repeatedly assured the Court that the data collection effort which she proposed, in lieu of any action by the Court, would provide comprehensive information on how long families had to wait from referral to receipt of services:

[W]e're going to be collecting data both on numbers of kids awaiting appointments, both kids who were referred during the current month and cumulatively from before, and then also wait times for kids once they're enrolled.  How long did they wait from the first contact to when they actually are getting the service?  
Transcript of May 18, 2010 Conference at 30.  See also Tr. at 32.  This methodology is also directly at odds with the commonsense meaning of a waiting list.  Families who are referred for ICC services in June but who do not have a face to face meeting until September, and who may not receive any In-Home Therapy Services until October, are waiting at least several months for ICC and even more for treatment.  For the defendants to claim that this family, under the facts noted above, is not waiting at all, and has a "first appointment offered" within three days is misleading and irrational.
    
B.
The Defendants' Efforts to Minimize the Extent of Waiting Times for ICC Services Is Unconvincing.  
Much of the defendants' Opposition is an effort to minimize the extent that families have to wait for ICC services.  Opp. at 3-4.  Notwithstanding the misleading nature of the information that is presented, the defendants argue that the limited data which is collected paints a picture of acceptable noncompliance with their own program specifications and the requirements of federal law.  They acknowledge that 55% of all children who had an appointment for ICC services in September did not receive them in a timely manner, as measured by their own access standard that is set forth in the ICC program specifications.
  Opp. at 3.  They point to the fact that only 34% of the children and families who confirmed their interest in ICC services have to wait 30 days just to schedule an appointment – more than ten times the timeliness standard established by MassHealth.  Id.; Sherwood Aff., ¶ 5.  They note that only 21% of the children and families have to wait up to two months for an appointment, and only 6% have to wait over three months.  The defendants then attempt to dismiss this disturbing data by claiming that this is simply the result of a few outlier CSAs, which coincidentally serve virtually all children in Worcester and Hampden Counties.  See Sherwood Aff., ¶¶ 6, 9; Opp. at 4.  For families in these counties, traveling to another CSA is often not possible and hardly can be minimized. 

The defendants' data for families waiting just to schedule the initial face to face meeting, which must occur before any services can begin, is striking similar: 55% waiting up to thirty days, 29% waiting up to sixty days, and 18% waiting three months or more.  See Sherwood Aff., ¶¶ 8, 11.  It confirms both that families are waiting weeks and months for appointments that should occur within three days. 
Finally, despite a high level of attention by the defendants, Court oversight, plaintiff monitoring, and even a looming compliance motion, the waiting list has not changed appreciably.  Virtually the same number of children are waiting virtually the same amount of time in September as were waiting in August.  See Sherwood Aff., ¶ 7 (Compare September – 16.3 days with August – 16.7 days).  Under the defendants’ logic, the fact that some CSAs do not have waiting lists, as least as calculated by the defendants' methodology, proves that there are not statewide systemic obstacles to providing ICC services in a timely manner. 
C.
The Defendants Admitted They Have No Data on Waiting Lists for In-Home Therapy, In-Home Behavioral Therapy, and Therapeutic Mentoring Services.
Although there is overwhelming information from families, providers, and professionals that there are long waiting lists – often exceeding several months – for various remedial services, including In-Home Therapy Services, In-Home Behavior Services, and Therapeutic Mentoring Services, the defendants acknowledge that they do not have any data on the length, cause, and consequence of these waiting lists.  Sherwood Aff., ¶ 21.  Instead, they belatedly have determined to begin collecting this information in the first quarter of next year, it is unclear what methodology will be used to measure access and how actionable this information will be.  What is clear is that families cannot afford to wait another four months for the Commonwealth to begin to understand this problem.  Nor should they wait another four months for access to the care they need. They ignore the fact that this information was requested by the plaintiffs at the status conference last May.  When pressed by the Court, the defendants finally agreed to collect information on waiting lists by September 2010, but then deliberately limited their effort to ICC services.  

Now, six months later, they finally agree to begin to design a data collection instrument that almost a year after the May 2010 status conference will begin to reveal the extent of waiting lists for the other remedial services throughout the Commonwealth.  For families who have been waiting for critically needed treatment services, a belated data-collection effort is plainly an insufficient response in itself.  
III.
The Defendants' Analysis of the Law Is Inaccurate and Outdated.


The defendants make three legal arguments for avoiding their duty to provide EPSDT services to children promptly, as determined by their own program access standards.  First, they argue that Medicaid does not actually require that states provide medical services but only payment for such services.  Opp. at 8-9.  Second, they contend that the reasonable promptness provision of the Medicaid Act does not apply to the provision of services, and if it does, then only to actions undertaken by the state Medicaid agency.  Opp. 9-11.  Third, they claim that neither the reasonable promptness provision nor the EPSDT provisions require them to provide services consistent with their own timeliness standards, if the cause for the delay is attributable to their agents and providers.  Opp. 11-13.  Because the First Circuit has explicitly rejected the first two of these arguments, and other courts addressing EPSDT claims have rejected the third, this court should follow these precedents and conclude that the defendants' lengthy waiting lists violate federal law.  
 A.
The Distinction Between Payment for Services and Provision of Services Is Not Relevant to EPSDT Services and In Any Event, Has Been Rejected by the First Circuit and the Congress. 

The defendants rely upon a Seventh Circuit case to support their initial argument that the Medicaid Act only obligates states to provide payment for services, not the services themselves.  See Bruggerman ex rel. Bruggerman v. Blagojevich, 324 F. 3d 907, 910 (7th Cir. 2003).  But this issue : (1) construes an entirely different section of the Medicaid Act, 42 U.S.C. § 1396d(a);
 (2) only affects medical assistance for adults and not EPSDT services for children, Westside Mothers v. Olszewski, 454 F.3d 532, 540 (6th Cir. 2006) (holding that while §§ 1396(a)(8) and (10) do not guarantee services, the EPSDT provisions of the Act does so for children); and (3) is directly contrary to rule adopted by the First Circuit in Bryson v. Shumway,  308 F. 3d 79 (1st Cir. 2002), as well as other circuit courts of appeal.
  Moreover, Congress has recently confirmed that the Medicaid Act is designed to create an entitlement to medical services, not just payment for such services.  See 2010 Patient Protection and Affordable Care Act, § 2304; Opp. at 9, n.3.  As a result of this statutory clarification, the debate about payment v. services is effectively moot.  Therefore, as the defendants eventually concede, they are responsible for promptly providing EPSDT services to children including class members in this case.  Opp. at 9. 

B.
Medicaid's EPSDT and Reasonable Promptness Provisions Apply to the Provision of Services, Regardless Whether the State Delivers the Services Directly or Contracts for the Delivery of the Services. 

The defendants next try to limit those cases, which, like the Court's decision in this case, hold that states are obligated to provide services to children pursuant to the EPSDT provisions of the Medicaid Act and that they must do so promptly.  They claim that both provisions only apply to actions of the state Medicaid agency and not to those of its managed care entities and providers.  Opp. 9-10.  In effect, the defendants seek an exemption from the Medicaid Act's promptness requirements if they can blame the delay on their own agents.  

Congress anticipated that states might deliver EPSDT through medical providers and drafted the statute to ensure that regardless of the delivery system constructed by states, the Medicaid agency would remain obligated to comply with the Act and could not excuse its noncompliance by pointing to the failures of its providers.  Medicaid’s EPSDT provisions impose additional obligations on states for “arranging for (directly or through referral to the appropriate agencies, organizations, or individuals) corrective treatment the need for which is disclosed” by screening services.  42 U.S.C. § 1396a(a)(43)(C).  Even the district court in Clark v. Richman, 339 F. Supp  2d 631, 646-47 (E.D. Pa 2004), which interpreted the underlying purpose of the Act narrowly, acknowledged that this EPSDT section of the statute "requires more proactive steps," such as enforcing timeline standards which the state had created.  
The defendants attempt to seek support for their provider excuse theory in other cases is misplaced.  Bryson, as well as the district court opinion in Boulet v. Cellucci, 107 F. Supp. 2d 61 (D. Mass. 2000), involved Medicaid waivers with limited capacity that had to be approved by the federal government.  Both courts held that the reasonable promptness provision of the Act mandated that the state makes services which currently exist – or openings in the waiver that had been approved by CMS – available promptly.  While they both concluded that the promptness requirement did not apply to non-existent services or non-existent waiver slots, they left no doubt that existing services – like the remedial services ordered by the Court, funded by MassHealth, and offered through a network of CSAs and other service providers – must be provided promptly.  There is no support in these cases, or elsewhere, for limiting the applicability of the promptness provision solely to actions of MassHealth and affording effective immunity from this provision for non-compliant actions of managed care entities and service providers.
 
C.
Since the Defendants Have Established Access Standards, Medicaid's EPSDT and Reasonable Promptness Provisions Require The Defendants to Comply with These Standards.

Finally, the defendants recognize that under the EPSDT provisions of the Medicaid Act, they are required to establish access standards and timelines for the provision of EPSDT services.  Opp. at 12, citing 42 C.F.R. § 441.56(e).  Unlike the Commonwealth of Pennsylvania, which failed to set the access time-lines discussed in both Clark and Kirk T v. Houston, 2000 WL 830731 (E.D. Pa., June 27, 2000), the defendants here have established the required standards and timelines.
  Unfortunately, they have not fully implemented these standards, nor compelled compliance by their providers.  It is clear that they can do so, through a variety of actions ranging from issuing mandatory directives concerning timeliness standards to denying payment for services that violate those standards.  The defendants have done none of these things, preferring to leave it to their agents, the managed care companies, to provide "technical assistance" to CSAs, and then declining all responsibility for the inadequate performance of either the managed care entities or the providers.  That is a violation of both EPSDT's standards requirement as well as Medicaid's reasonable promptness provision.    
IV.
The Defendants' Concerns About the Proposed Order Are Misplaced.
A.
The First Circuit Has Approved and Applied a Best Interests Standard to State Officials' Actions to Comply with Court Orders. 
In recognition of the fact that short waiting lists are not uncommon in a new system, the plaintiffs did not propose that all waiting lists be immediately eliminated.  Nor does the plaintiffs' proposed order set forth specific actions that the defendants must take to rectify this problem.
  Rather, in deference to the defendants' discretion in solving this implementation problem, the proposed order leaves it, at least in the first instance, to the defendants to devise the most appropriate and effective strategies to remedy this noncompliance.  In response to this deferential approach, the defendants argue in passing that the proposed order is vague and inconsistent with the standards for an enforceable injunction.
But the language of the proposed order was borrowed directly from a similar injunction approved by the First Circuit Court of Appeals.  See Brewster v. Dukakis, 675 F.2d 1 (1st Cir. 1982).  The appeals court made clear that "best efforts" is a meaningful and useful standard to apply to executive officials that have legal obligations but not necessarily full control over all of the variables that influence compliance with those obligations.  Id. at 4.  As the First Circuit explained in the context of enforcing a consent decree: 
While attempting to implement the consent decree in the context of the peculiar circumstances that had evolved, the court was justified in reviewing appellants' efforts to date, and, finding them lacking, in imposing additional, consistent burdens on appellants to ensure implementation of the decree.
Id. (noting that the district court's enforcement authority under a consent decree is more constrained than when enforcing a judgment based upon federal law violations) 
The best efforts standard is appropriate here in light of the defendants' protestations that there are certain factors that may influence waiting lists, such as provider competence, workforce challenges, geographical concerns, and family readiness.
  While arguably the defendants can and should be expected to fully address these factors or be held responsible for not doing so, the best efforts standard allows them some room for claiming that, despite ardent and persistent efforts, they simply cannot accomplish a goal in a specific time frame.  It is a well-established and well-reasoned standard that seems to be appropriate to measure the defendants' actions to remedy waiting lists for services.  

B.
The Defendants Clearly Are Not Making Their Best Efforts to Reduce Waiting Lists. 

In addition to minimizing the data on waiting lists, the defendants attempt to demonstrate that they already are taking significant steps to address the acknowledged problem with waiting lists.  Opp. at 5, 7; Sherwood Aff., ¶¶ 12-14.   The defendants' own data rather convincingly demonstrates  that these efforts are not working.  Moreover, the entire thrust of these efforts is to rely on Managed Care Entities (MCEs), to collect the data, to identify problems, to develop solutions, and to assess the results.  But the MCEs, after all, are the defendants' agents and cannot relieve the defendants of their responsibility to ensure that their providers comply with their own access standards and program specifications.  

The defendants rely heavily on the CSA Wait List Guidelines, promulgated by the MCEs almost a year ago, as evidence of their efforts.  Opp. at 4; Sherwood Aff., ¶ 14 and Ex. A.  The Guidelines lack any mention of MassHealth's own access standard (i.e., return phone call within 24 hours of referral; face to face meeting within three days), and do not even set forth a clear statement that compliance with any timeline is expected.  Instead, the Guidelines mostly focus on how to avoid providing ICC services by exploring all other service options first, and only if this fails, then to consider referral to another CSA.  The Guidelines suggest that a Family Partner "will maintain regular contact with the family to assess safety concerns…." but ignore the reality that Family Partners are not assigned to families until the initial appointment is actually held.  Finally, and perhaps most tellingly, the Guidelines have not been modified at all for almost a year, despite the increasing evidence of waiting lists, the ongoing oversight by the Court and Court Monitor, and even the pendency of this motion.

Nor is the multi-focused technical assistance process effective at reducing and eliminating waiting lists.  See Opp. at 4-5; Sherwood Aff., ¶¶ 12-13.  The meetings, which have been ongoing for almost eighteen months, have not remedied the issue of waiting lists and have not even identified many of the specific instances cited by the plaintiffs' affidavits.  See Sherwood Aff., ¶¶ 27-28 (acknowledging that based upon the information provided in the plaintiffs' affidavits, the MCE began investigating a problem and eventually asked the provider to develop another corrective action plan).  The technical assistance meetings focus on a long list of quality issues and depend, in significant part, on the provider to provide information about its own performance.  See Sherwood Aff., ¶ 13 (listing 13 issues for review in each meeting).  In any event, the technical assistance process, standing alone, has proven to be inadequate in ensuring compliance with reasonable access standards and eliminating waiting lists. 
In fact, even as to the specific case that the defendants herald as a successful example of prompt remedial action, see Opp. at 5; Sherwood Aff., ¶ 28, the exact opposite is true.  Despite the intensified scrutiny of the MCE, and the monitoring of an existing corrective action plan, it required an individual client complaint to identify failures to implement the CSA waiting list guidelines.  Although the individual family did finally receive a face-to-face appointment, subsequent ICC meetings required by the program specifications have twice been cancelled or missed by the care coordinator.  See Rucker Supplemental Affidavit, attached as Ex. 7, ¶ 6.  Even more troubling, key ICC timelines, including the completion of a comprehensive assessment in ten days and the development of an Individual Care Plan in twenty-eight days, have not or will not be met.
   Id. at ¶ 6.  The resulting delays, plus the two weeks the family waited between the offer of appointment and the actual meeting date, mean that little progress has been made towards delivery of wraparound care, more than a month after the Commonwealth’s data considered them no longer waiting for services. Id. at ¶ 4.
Best efforts, as defined by the First Circuit, means something more.  While it does not necessarily demand that a problem completely be eradicated or that total success be achieved, at a minimum it means that all possible efforts are undertaken to rectify a deficiency or to comply with an obligation.  Here, that should certainly mean that the defendants – not simply their agents – ensure that all CSAs comply with the defendants' access standards and timeliness requirements.  That several already do is the best evidence that all should be able to do so.  Remedying the noncompliant CSAs – and not merely the Central and Western Massachusetts outliers – is necessary, possible, and certainly within the scope of best efforts.  The defendants can do so, are not doing so, and, therefore, must be ordered to do so.     

V.
Conclusion

For the reasons set forth above and those discussed in the plaintiffs' Memorandum (Doc. 508), the Motion for an Order to Ensure Timely Access to Services should be allowed.
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�  The ICC program specifications require that the CSA contact the family within 24 hours of a referral.  See ICC Program Specifications, attached as Ex. 5 at 10, Treatment Planning and Documentation, ¶ 1.  Rarely does this occur.  Reports from providers, families, and professionals indicate that CSAs may not return calls for days or weeks.  More importantly, the defendants' data collection effort does not measure whether it does, and how long from the time of referral a telephone contact is made.  See.Ex. 4.  


    The program specifications also require that a face to face meeting "shall occur within three (3) calendar days to assess their interest in participation and gain consent for service."  Ex. 5 at 10.  A comprehensive assessment must be completed within 10 days of consent for services, an individual service plan must be completed within 28 days, and interim services must be provided immediately.  Id. at 10-11.


�  Efforts to learn the real waiting times from referral to service provision have been unavailing.  The plaintiffs once again requested this information in early November, so that the Court would have a full and accurate picture of this problem.  See Schwartz Aff., ¶ 6.  The defendants recently responded, saying they did not collect this information and that data on actual wait times  "was not available."  Id., ¶ 7.


�   This is precisely the wait list result for the family whom the plaintiffs described at the May 18th status conference.  That family was referred to a CSA by their school district in mid-March, contacted by the CSA a week later and told that the next available intake appointment was in August.  Under the defendants' methodology and data collection system, that family was not waiting at all, since the family technically was offered an appointment on the same day as she confirmed her interest.   





�   Once again, the defendants rely upon information only available to them and not shared with the Monitor or the plaintiffs.  The most recent CSA report that the defendants provided to the parties was for August 2010.  That report was attached to the plaintiffs' Motion as Ex. 4.  The defendants' Opposition repeatedly references the September report, which is not attached to their Opposition and which still has not been provided to the plaintiffs. 


�   This section, which defines the state's obligation to provide medical assistance, is sometimes considered the purpose clause of the Medicaid Act.  The Sixth Circuit, and other courts that initially adopted the payment only interpretation of the Act, relied upon this provision to describe the basic purpose of the Act and the entirety of the state's statutory obligation under the Act.





�   It has also been rejected by the Third Circuit in Sabree v. Richman, 367 F.3d 180, 189-90 (3rd Cir. 2004), which effectively overruled the district court's holding that is relied upon by the defendants for their payment argument, Clark v. Richman, 339 F. Supp. 2d 631 (E.D. Pa. 2004).  





�  The fact that the district court was asked, on remand, to determine if waiver slots were available was necessary to determine liability under the Act.  Since the state controlled both the number of slots and the process for filling the slots, it is completely understandable that the First Circuit focused its remand on the state's actions to fill available slots.





�  The defendants attempt to distinguish Kirk T by arguing that the district court simply filled in a gap left by the absence of timeliness standards for the managed care companies' approval of service requests from providers.  To the contrary, it not only imposed a time limit since the state had failed to do so, it also expected compliance with the limit.  Kirk T., 2000 WL at * 4.





�  If the Court determines that a more specific and proscriptive order is appropriate, the plaintiffs are prepared to suggest specific actions that could be taken to reduce and eliminate waiting lists, such as a clear directives and expectations about the program specifications; a MassHealth instruction that the requirements for a face to face meeting in three days, a comprehensive assessment in ten days, an Individual Care Plan in twenty-eight days, immediate interim services, and prompt provision of recommended treatment services are mandatory and enforceable; examples of the practices adopted by certain CSAs to avoid waiting lists altogether; and a series of escalating sanctions against providers that persist in maintaining waiting lists and that fail to offer services promptly.  


�  Of course, if the defendants prefer certainty, the order can be revised to incorporate specific actions, like those described in n. 9.


�   The defendants' CSA data collection effort also does not any aspect of service implementation or how long a family actually has to wait for remedial treatment services.
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